MINUTES

WARRICK COUNTY AREA PLAN COMMISSION
Regular meeting  held in Commissioners Meeting Room,

Third Floor, Court House,

Boonville, IN

Wednesday, February 11, 2004, 6:00 P.M.

MEMBERS PRESENT: Guy Gentry, President; Larry Willis, Vice President; Robert Addington, Duane Erwin, Gary Michel and Mike Moesner.
Also present were Sherri Phillips, Executive Director, Les Shively, Attorney and Sheila Lacer, Assistant Director.

MEMBERS ABSENT: Phil Baxter

The meeting was called to order by the President and a quorum declared present.
MINUTES:  Upon a motion made by Gary Michel and seconded by Robert Addington, the Minutes of the last regular meeting held January 14, 2004 were approved as circulated.

ADOPTION OF RULES AND REGULATIONS:

The President stated the Board has received copies of the amended Rules of Procedure.
Larry Willis made a motion to adopt the amended Rules of Procedure.  The motion was seconded by Robert Addington and unanimously carried.

The President explained the meeting procedures to the public and stated that any rezoning petition receiving a recommendation this evening will be forwarded to the County Commissioners on Wednesday, March 3, 2004, at 4:00 pm, Commissioners Meeting Room, Courthouse, Boonville, Indiana.

REZONING PETITIONS:

PC-R-04-01 – Petition of Diamond Valley Development, Mike Lankford, Pres. to rezone 16.436 acres located on the S side of Heim Rd. approximately 0’ W of the intersection formed by Heim Rd. (N 50) & Inderrieden Rd. (W 700). Parcel 2 Short Minor Subdivision, Ohio Twp. from “A” Agriculture to “R-2B” Apartment zoning district. (Complete legal on file.) Advertised in the Boonville Standard December 25, 2003. Con’t from last regular meeting held January 14, 2004.
Mike Lankford and Bill Bivins, ACCU Survey were present.

The President called for a staff report.

The Executive Director stated  the return receipts from certified mail of notice of this meeting have been submitted except for one from Brian & Amy Holman, Jerome Hudson & Walt and Lynn Lowell.  She stated either the unopened envelope or return receipt will need to be submitted to the office.  She stated according to the application the petitioner is requesting to rezone zone 16.436 acres from “A” Agriculture to “R-2B” Apartment zoning.  Ms. Phillips stated that zoning requires a minimum frontage of 60’ at the building line and a minimum lot area of 6,000 square feet or 1,500 square feet per dwelling unit, whichever is greatest unless filed as a PRUD.  She added the Comprehensive Plan shows the area as 100 year flood plain and added this property is currently used as farmgound and is also is a parcel in an approved minor subdivision.   She stated part of the surrounding property to the north lies within the Town Limits of Chandler and is zoned “C-4” which is at the NW corner of the intersection of Heim Rd. & Inderrieden Rd.  being Koehler Funeral Home. She stated the remaining property to the north is Agriculture with residences.  Ms. Phillips stated the property to the south is all within the Town Limits of Chandler and zoned “C-3” being CTC Company.  She added the eastern boundary is also within the Town Limits of Chandler and is zoned “R-1” with residences.  She stated the property to the west is mostly Agriculture with the NW corner being zoned “R-1A” with a residence.  Ms. Phillips stated this property mostly lies in a zone AE Flood Plain which means the BFE has been established. She stated any buildings will be required to be constructed two feet above the BFE and will need certified plot plans submitted prior to an ILP being issued. She stated they will then need to file “as builts” to show the buildings have been constructed accordingly. She added they can fill the area and file for a Letter of Map Amendment. Ms. Phillips stated the property has access along Heim Road and Inderrieden Road and their proposed use is apartments which is allowed in that zoning.  She stated they will need to file either a subdivision plat or a PRUD for any more than one building.
Gary Michel stated this area does flood and that greatly concerns him.

Bill Bivins stated any type of construction they do there will have to have plans and insure that the building will be above the flood elevation.  He stated they have plans to build a lake for retention and they will be using that dirt to elevate the area.

Robert Addington asked where the lake will be and if there will be a catch basin.

Mr. Bivins explained the location and stated they will construct a lake which will have a catch basin designed.

Discussion ensued over the area in the flood plain with Mr. Bivins explaining they plan on obtaining a Letter of Map Revision from FEMA to remove part of the area from the flood plain.

Gary Michel asked what the BFE is  to which Mr. Bivins stated that is 388’ and they are only going to be working on the north half of the property and there isn’t much they will have to raise there.  He stated the first floor elevation of the buildings will have to be two feet above the 388’.
Mr. Bivins stated the first building they will build is going to be at the northeast corner of the property and they won’t have to do anything to that area. He stated any further development they will have to raise the property.

Ascertaining the applicant had nothing further to add and being no further questions from the Board, the President called for remonstrators.
John Hyndman, 9655 Heim Road, stated his main concern is that most of the area they are building in is in the flood plain. He stated if they have to put in 2,000 cubic yards of dirt to elevate the property that is 10,000 cubic yards of water that will have to go somewhere else. He stated they are going to build a lake but it will fill with water and it will not make up the difference with the water that is going to flood out of Pigeon Creek.  He stated he has water that comes up into his field now when it floods and there has been so much residential building along Pigeon Creek where dirt has been added that the flooding is getting worse.  He stated they are talking about a major project here and then there is to be another project right down the road and is on the agenda tonight also and they have the same concern over it.  Mr. Hyndman stated they are talking about several thousand cubic yards of dirt that will have to be added to get these properties able to build on.  He stated if they would bring the dirt from the back of their property to the front then it wouldn’t really change the flood area because if they take the dirt from the back and bring it to the front then the area in the back is lower and will hold more water.  He stated for them to put in a lake and use that dirt it will change the area.  He stated they are talking about a lot of water that is going to be misplaced.  He commented there is also commercial frontage along the highway and so that will be more development that will fill in the area.  He stated at some point they have to stop to think about where all of that water is going to go.
Mr. Hyndman stated his other concern is over the property values in that area.  He stated Chandler has always been the step child of the County and this petition is to rezone for apartments and added he thinks Chandler is going to take a hit in the face over this.  He stated he has no objection to residential housing but not apartments or something else that would bring down the value of the area any further.  He stated Newburgh wouldn’t stand for this and added that Chandler needs to be brought up, not down.  He then commented that when the next petition on Heim Road comes up he won’t get up to speak because he will say the same things about that petition.
Bill Bivins stated this remark takes into consideration the Lake Group rezoning as well in that the State has purchased 19 acres of land to make a wetland.  He stated that acreage is south of the Lake Group rezoning.  He added they have no problem with taking dirt from the back of this property to raise up the front but they still have to make a retention pond to control their drainage.  

The Executive Director asked if the lake will continually hold water and if so, where will the water go if there is a flood. She asked how the lakes will alleviate the flooding and not hurt the adjacent properties.
Bill Bivins again stated the State is going to remove dirt from 19 acres to create additional wetlands which will give more room for the flood water.  He stated they are going to catch their water in their lake and it will be released at the same rate that it is being released right now.

Mike Moesner asked if there is a spill way on the lake.

Mr. Bivins stated both of the projects will have a spill way and actually a drop pipe to control the elevation of the water.
The Executive Director asked where the wetlands are going to be built to which Mr. Bivins explained the location to the Board.  He stated they have to replace the wetlands they are taking for the new construction of S.R. 62.

Gary Michel stated the State is replacing the wetlands they lost but unless they pump the water out of their pond to keep it dry it won’t do anything to help with the displacement of any water.

Mr. Bivins stated the Lake Group is going to have a 4.1 acre lake and it is going to have a 2’ freeboard to carry 1,400,000 cubic feet of water and the drainage requirement there is only 70,000 cubic feet, so they are going hold back more than required.  He stated with the State lowering their land it will also hold more volume.
Gary Michel stated one of his concerns is the water leaving but once the area is flooded unless they account for the filling of water in the pond, it is going to take up the same area that was dirt.

Mr. Bivins stated the wetlands will give more volume and they are going to build a lake to allow them to have enough retention to control their drainage.

Mike Moesner stated the concern he has is what happens when the pond gets full and then there is a flood, any water that comes in is going to automatically run over the spillway at an uncontrolled rate unless they have a designed opening.

Mr. Bivins stated they have a designed opening that will release the water at the same rate it is releasing right now and they also have a two foot freeboard.

Mike Moesner stated with a two foot freeboard, they will only be able to catch two feet above the level of the water.
Mr. Bivins stated on a four acre lake that is a lot of water.  He stated this property is going to have a smaller retention area but his other project is going to be a four acre lake about 15 feet deep.

Gary Michel asked how much area on this property they are going to fill.

Mr. Bivins stated they are looking at the maximum of three apartment buildings there so they won’t have to fill much area at all here.

Mike Lankford stated they don’t want to spend anymore money on this project than they have too and so they won’t move anymore dirt than they have to. He stated it is not their intention of raising all of this property out of the flood plain.  He stated they are going to work in a small area and explained where they plan to move dirt and spread it out using the overhead aerial photograph. He commented they are actually only going to use the corner of the property and at first they will just build one apartment building at the corner.  He stated they feel like this area will only support a certain number of 1-2 bedroom apartments and the area they plan to use will be ample size for the apartments. He stated they are also thinking about putting a recreational area with swings for the apartment complex.  He added they are also considering doing a dog park on the rest of the acreage.
Robert Addington asked if the area grows will they want to put apartments on the remainder of the property.

Mr. Lankford stated if the area grows and the water table problem is handling correctly they may but he doesn’t want to do anything that would cause a problem in the community.  He stated they want  to be an asset to the County and they bought this property as an investment and they feel like the apartments are the way to go.

Guy Gentry asked what type of apartments they plan on putting in to which Mr. Lankford stated right now they are leaning toward single story 1-2 bedroom apartments.  He stated they would be very similar to the community on Greenriver Road that Bill Spurling developed. He stated this is sort of a retirement community with a paved parking lot. He stated each building would have about twelve units.  He commented they first thought about larger building with more stories but have changed their minds.
The President called for a motion.

The Executive Director reminded the Board that if the zoning is approved they will still need to file a subdivision plat along with street and drainage plans.
Mike Moesner asked if the County Engineer has looked at the drainage problems in that area.
The Executive Director stated the County Surveyor has been out there and at the plat review meeting she then required a retention area.  She stated the County Surveyor is aware of the wetlands area there.
Mike Moesner made a motion based on the evidence presented and petition on file to recommend approval to the County Commissioners of PC-R-04-01 from “A” Agriculture to “R-2B” Apartment zoning. The motion was seconded by Larry Willis and unanimously carried.
PC-R-04-03 – Petition of Aaron Robinson. OWNER: Blaze C. Robinson. To rezone 4.77 acres located on the W side of Coles Creek Rd. approximately 1367’ S of the intersection formed by Coles Creek Rd. (E 500) & Ebenezer Rd. (N 1100). Lane Twp. from “A” Agriculture to “M-2” General Industrial zoning district. (Complete legal on file.) Advertised in the Boonville Standard January 29, 2004.
Blaze Robinson and Bill Bivins, ACCU Survey were present.
The President called for a staff report.

The Executive Director stated the return receipts from certified mail of notice of this meeting to the adjacent property owners have been submitted except one from Melvin Robinson.  She stated that either the return receipt or unopened envelopes will need to be submitted to the office. She added this petition is to rezone 4.77 acres from “A” Agriculture to “M-2” General Industrial.  Ms. Phillips stated there is no minimum lot area for that zoning and the Comprehensive Plan has no projection for this area.  She explained the existing land use of this property is a salvage yard that was existing prior to planning and zoning being adopted. She added the applicant came in to obtain an Improvement Location Permit for a building for the salvage yard and it was explained that a pre existing non conforming use could not be expanded without coming into compliance with the zoning regulations. Ms. Phillips added all the surrounding property is zoned “A” Agriculture with Mr. Robinson’s residence to the north.  She stated there is no flood plain on the property and the access is off  Coles Creek Road.  She stated a salvage yard is allowed in an “M-2” zoning with the requirement that the area be totally enclosed with an 8’ high fence.  She stated the application is in order.

Larry Willis stated the zoning requirements state the property is to be surrounded by an 8’ high fence and asked if the fence is to be solid in order to prevent anyone being able to see through it.  

The Executive Director stated that is correct and it is to go around the property. She stated in one other instance a salvage yard asked for a variance from the Board of Zoning Appeals to lessen that requirement due to the topography of that property in that there was a high wall along part of it and no one could see the property.

The President called for remonstrators.
Vince Robinson stated he lives south of this property and he just wants to say that he doesn’t have any problems with this rezoning.
Ascertaining there were no other remonstrators and being no other questions from the Board, the President called for a motion.

Duane Erwin made a motion based on the evidence presented and petition on file to recommend approval to the County Commissioners of PC-R-04-03 from “A” Agriculture to “M-2” General Industrial.  The motion was seconded by Mike Moesner and unanimously carried.
PC-R-04-04 – Petition of Lake Group, Inc., Stewart Phillips, Pres. To rezone 26.1687 acres located on the S side of Heim Rd. approximately 1800’ W of the intersection formed by Heim Rd. (N 50) & Tow Path Rd. (W 800), Ohio Twp., from “A” Agriculture and “F-P” Flood Plain to “R-2” Multiple Family dwelling zoning district. (Complete legal on file.) Advertised in the Boonville Standard January 29, 2004.
Darren McClellan, Construction Manager for Lake Group and Bill Bivins, ACCU Survey, were present.
The President called for a staff report.

The Executive Director stated they have submitted all of the return receipts from certified mail of notice of this meeting to the adjacent property owners except for one from Steve Crowley. She stated they will need to submit either the return receipt or unopened envelope.  She explained this property is part of Parcel 1 Hanning Minor Subdivision and they are requesting to rezone 26.1687 acres from “A” & “F-P” Flood Plain zoning to “R-2” Multi Family. Ms. Phillips stated this zoning requires a minimum of 60’ frontage at the building line and a minimum lot area of 6,000 square feet or 3,000 square feet per dwelling unit, whichever is greater.  She added the Comprehensive Plan shows the area to be in the 100 year flood plain.  She added the existing use of the property is currently farmland.  She added the surrounding property to the south and west is zoned “F-P” Flood Plain with one residence to the west and the property to the north and east are zoned “F-P” and Agriculture with some residences.  Ms. Phillips explained that a portion of the property lies within a zone AE flood plain, some is in a 500 year flood plain and a portion along Heim Road is not in the flood plain. She explained the area within the Zone AE will have to be filled and they will need to obtain a letter of map amendment or they will need to submit certified plot plans certifying the first floor elevation of the structure will be two feet above the base flood elevation.  She stated they have received a Conditional Letter of Map Amendment from FEMA stating the property must be filled to 388.6’ in order to remove it from the Flood Plain.  She added the frontage is along Heim Road and the proposed use is a residential subdivision which is allowed in this zoning.  She added they have filed a 100 lot subdivision that will be before this Board next month. She stated the application is in order.
Bill Bivins stated the zoning request has confused some people but their intention is to build stick built single family houses.  He stated a major developer in the area is interested in this subdivision if they can get everything passed.  He stated the “R-2” request is to allow them to have smaller lots in order to make this project profitable. He then explained the flood plain line and stated they are rezoning 26 acres but they are only going to fill 13 acres.  He then added the State is purchasing 19 acres directly south of this in which to lower and turn into wetlands.
Discussion ensued over the overhead aerial photograph.

Gary Michel asked how much will have to be filled and to what depth.

Mr. Bivins stated that varies and on the north end of the property they will be cutting down an then on the south end the maximum fill will be about seven feet.  

Gary Michel commented that is a lot of fill and asked about settling.

Mr. Bivins stated each lot will have a building pad that they will compact to insure against that. He stated the property is going to be raised to 388.6 but where the houses will sit will be compacted.
Mike Moesner asked if they will have footers to which Mr. Bivins stated it will be standard construction.

Guy Gentry asked if they plan on getting everything in and completed prior to any building to which Mr. Bivins indicated they were.

Larry Willis asked again if there will be total site preparation prior to construction of any buildings to which Mr. Bivins again answered “Yes”.

Guy Gentry asked about the Letter of Map Amendment to which Mr. Bivins stated they have received a CLOMR which allows them to build a lake and move the dirt and then what they will have to do is submit a certification to FEMA for removal.

Robert Addington asked what size lots they plan to which Mr. Bivins stated they will average 6,000 square feet or be about 60’ X 100’, but some of the lots will be larger.  He added the houses will average between 1500 to 1600 square feet with a two car garage.  He stated it will be similar to the Summit Pointe Subdivision.

Gary Michel stated they indicated they are going to fill about 13 acres up to seven feet.  He stated at an average they are talking about 48 feet of water that they are filling.

Darren McClellan stated he hasn’t done the calculations but that is probably about right.  He stated the ground directly to the south has been purchased by the State and they are going to lower it.  He added the State doesn’t base their calculations on cubic feet of water displaced, they base it off an acre so they only need a certain amount of surface area to cover.  Mr. McClellan stated they will be removing 3’-4’ of the ground in order to create the wetland which will allow for displacement of additional water.  He stated some of that dirt will come up into the subdivision.  He stated the volume the State is taking out is going to be displaced for additional water.
Gary Michel stated the State will also be filling areas for the new highway and he thinks that will also displace water.

Mr. McClellan stated that is correct but he believes they are operating on a 2:1 ratio where they have to create 2 acres of wetlands for each 1 acre they disturb.

Guy Gentry asked if their 4.1 acre lake will discharge directly into the wetland to which Mr. McClellan stated it would be a control discharge.

The President called for remonstrators.

Steve Crowley, 7999 Heim Road, stated his property is to the west of this property.  He asked for clarification of the flood plain lines. He then questioned some distances from the road to the flood plain per the overhead aerial.  He commented he is afraid that part of his southern property will flood more when they fill next door. Mr. Crowley asked if the square footage of the homes included decks, etc. and then asked if there is any time table they have figured to have their construction completed.
Mr. Bivins commented that construction would begin as soon as the weather permits and they will finish this summer.

Mr. Crowley stated then by the end of this year they will have the grade of the land finished.  He then asked how far back from Heim Road will the last of the homes be built.

Mr. Bivins stated the house would probably go about 800’ south.  He stated the subdivision goes over 900’ south but a large portion of the back lots will not be buildable.

Mr. Crowley asked if there are any plans to construct a barrier or buffer around this subdivision to which Mr. Bivins indicated there is not.

Mr. Crowley stated that is one of his concerns as far as noise.  He stated he purchased this property last spring and hasn’t even moved into it yet because he is still working on it.

Guy Gentry stated if this zoning is approved they will still have to come back with the subdivision plans to show what is actually going to be built there. He stated right now they are just talking about the zoning of the property.

Delana Davis, 7811 Heim Road, stated she owns the other adjacent property to the east.  She stated the drainage in this area is a huge issue.  She stated her grandparents own property further to the east (1/4 mile)  and they have an enormous 6 acre lake. She stated that lake floods from Pigeon Creek up into their yard every winter and so the little lakes they are planning to build, she can’t see where it will help.  She stated she thinks they should take another look at that. She stated this land is very wet and she isn’t certain a lake is the answer.  She stated there is another project planned between her property and her grandparents and now this project and she is concerned over the traffic. Ms. Davis stated Heim Road is only a two lane road and she wonders if it can handle another 200 more residences.  She commented about many of them having driveways directly on Heim Road. She added that widening the road will cost money and then added this is also a safety issue because this is a rural area.   She stated there have been some lovely homes built along Heim Road and this seems to be going just the other direction.  She added these sound like starter homes and that means there will be a lot of children and again commented on the safety of Heim Road.
Ms. Davis stated once they get the zoning for Multi Family they can change their mind.  She stated she knows they said their intended use is for single family dwellings but that could change especially if they are going to sell to another developer.

Kim James, 8633 Heim Road, stated she owns 35 acres west of Pigeon Creek and her property is heavily in the flood plain.  She stated she is very concerned over the water run off from these projects and she is also concerned over the proposed roads they will construct because roads will also cause drainage problems.  She stated they keep referring to the land the State bought for wetlands but the State bought the land to cure their problem from the highway runoff problems.

Bill Bivins stated in answer to the concerns regarding the runoff, they will be required to catch all of their runoff and direct it to a retention pond. He stated they will not let any of the water runoff on to any other individual.  He stated there will be swales on both sides of the property in order to divert the water to the lake.  
Guy Gentry stated they will also need to submit a drainage plan and it will have to be approved by the Drainage Board.  He stated that will also be a public meeting.
Mr. Bivins stated the houses will be 1500 to 1600 square feet in size plus a two car garage.  He stated the Lake Group also builds houses and so they will also be building in this subdivision.  He stated he didn’t mean to imply the whole subdivision would be transferred to another developer, they will sell some of the lots, not all. 

Guy Gentry stated since there will be multiple developers and with the zoning being “R-2” do they plan on recording restrictions with this subdivision.

Mr. Bivins stated there will be restrictions limiting what can be built there and it will be single family houses with a minimum size.

Larry Willis asked if they are going to dedicate additional property along Heim Road for any proposed widening to which Mr. Bivins stated no houses will exit onto Heim Road the will enter and exit from the interior road.  He stated the County has projected they will need a 35’ right of way from the centerline of Heim Road and that is what they are dedicating on their plat.
Larry Willis stated he feels the remonstrators have some legitimate concerns but right now they are just looking at the zoning of the property and so he made a motion to recommend approval to the County Commissioners of PC-R-04-04 from “A” Agriculture and “FP” Flood Plain to “R-2” Multi Family zoning district. The motion was seconded by Mike Moesner.  Gary Michel voted against the motion and all other members voted for the motion.

SUBDIVISION FOR PRIMARY PLAT APPROVAL:
PP-03-20 – Victoria Bluffs Subdivision by Victoria Manor, LLC, Dennis Aiken, Mbr. 15.2386 acres located on the N side of Victoria National Blvd., approximately 0’ N of the intersection formed by Victoria National Blvd. & Medinah Dr., Boon Twp. (Complete legal on file.) Advertised in the Boonville Standard November 27, 2003. Con’t from last regular meeting held December 10, 2003 & January 14, 2004. Request to continue.
The President stated they have submitted a request to continue this matter.

Robert Addington made a motion to continue Victoria Bluff to the next meeting.  The motion was seconded by Gary Michel and unanimously carried.

At this time the President called for a two minute recess.

OTHER BUSINESS:
Determination:  Tom Sills, 6599 Springvale Court, Newburgh, Indiana – Addition to residence for mother-in-law

Tom and Heather Sills were present.

The Executive Director stated Mr. Sills came into the office to inquire about doing an addition to his residence for living quarters for his mother in law. She stated she asked them to come before the Board this evening because the Ordinance is outdated and they are in the process of doing updates but right now if they would go by the definition of multi family it would be putting in an additional kitchen into the area.  She stated the Sills’ want to do an addition for Mrs. Sills mother so she can have a bedroom and kitchenette. Ms. Phillips stated she feels the Board needs to look at these cases where people need to take care of their parents.  She stated Mr. Sills has submitted different plans trying to be able to make this addition work. Ms. Phillips stated the mother in law will share the same living room but will have her own area and it won’t be a separate living quarters that they can rent out and be separate from the home.

Mr. Sills explained they want to build 466 square feet and they are looking at having access to this area through a bedroom.  He stated they have a bi-level home and she is living in their family room now and she doesn’t have anyplace private to go.  He stated she doesn’t drive and she doesn’t have the means to be out on her own.  Mr. Sills stated some of the concerns that Ms. Phillips had with his proposal is that they want to put in a separate meter for her area and also have another heating and air conditioning unit.  He stated he doesn’t think the existing unit will carry the addition and so then the new unit would be on another meter.
Discussion ensued over the proposed addition and it being accessed through an existing bedroom. 

Attorney Shively advised that a separate meter presents a problem but what they are presenting will be alright as long as they share the same meter. 

Mr. Sills stated they probably will need to put in another panel because the existing one is full.

It was the consensus of the Board that another panel would not present a problem.

Mike Moesner made a motion that what they presented could qualify for an Improvement Location Permit with the condition they certify a separate meter will not be installed. The motion was seconded by Duane Erwin and unanimously carried.

Formal Complaint: Paul & Barbara Cannon – 7477 Folsomville Road – Alleged Salvage Yard.
Paul Cannon and Mark Neff, Attorney were present.

The President called for a staff report.

The Executive Director stated the office received a complaint on March 12, 2003, stating there were close to a dozen junk cars, freezers and refrigerators on the property.  She stated the Zoning Inspector went to the property on March 31st and took pictures of the property and the Cannons were sent a letter on May 1, 2003, informing them of the complaint and telling them to contact the office upon receipt of the letter or the matter would be placed on the June 11th agenda.  She stated that Attorney Mark Neff contacted the office requesting this matter not be placed on the June agenda but to give them another thirty days and the letter states they are not admitting or denying a violation, but there will be substantial change made to the property.  She stated she granted additional time and told them this would be on the agenda July 9th.   Ms. Phillips stated the Zoning Inspector went to the property on July 3rd and reported there seems to be some clean up but it needs more work.  She added that no one appeared at the July meeting and the Board ruled to send Mr. Cannon and his attorney a letter informing them to appear.  She stated the Zoning Inspector went back to property August 11th and took photos, which show some items still on the property.   She commented at the August 13th meeting the Board granted Mr. Cannon an additional 60 days in which to remove the violation.  She stated then the office received another complaint on October 10th regarding the condition of the property stating that some of the cars were hauled away and that some of the larger pieces of junk were moved but that the property is still an eyesore.  She stated on December 5, 2003, she and Sheila went to the property and the photos indicate little to no improvement.  She added that Mr. Cannon failed to appear at the December 10, 2003 and Attorney Shively sent Mr. Cannon a letter on January 8, 2004, informing him to be present at this meeting.  Ms. Phillips stated the Zoning Inspector went to the property on February 9, 2004 and the photos indicate that many of the items have been moved to further back on the property.  She stated all of the photographs are being shown overhead.
Attorney Neff stated there is a bit of a problem here in basic concept of what this property is for. He stated the back of the property has nothing behind it.  He stated there are neighbors on each side and one across the street and this is five acres.  Attorney Neff stated Mr. Cannon has owned this property for over 26 years and the neighbors never complained until recently.  He stated when the neighbors all lived in trailers the property was ok but now two of the neighbors have built houses and now all of a sudden the property is a problem.  Attorney Neff stated Mr. Cannon has indicated he has hauled off three vehicles and he has moved some to the back field, which cannot be seen from the road and can only be seen if you are looking for it.  He asked staff if they saw anything in the field when they did their inspection.
Ms. Phillips stated the Zoning Inspector went to the property yesterday and his photographs were taken from the road and they show the items sitting in the field.

Attorney Neff stated the items could only be seen three months out of the year.  He then stated Mr. Cannon has nine old vehicles out there and he likes to work on mechanical things.  He asked if that is unreasonable for him to want to work on these things.  Attorney Neff stated this is not a commercial enterprise and these are old family cars.  He stated all but one of the vehicles operates, they are not all licensed but they do operate and commented this is not a salvage yard because they are not stored or accumulated for reuse or resale, he keeps them for memories or hobbies.  He then commented that Mr. Cannon has hauled off twelve loads and three vehicles and added that on Super Bowl Sunday he was out there working. He stated Mr. Cannon knows he still has to move some things and they aren’t here to debate whether there is a violation or not, they are asking for some more time to get into warm weather in order to continue the clean up.  Attorney Neff then stated the pictures do show that there has been progress around the barn but they would like another ninety days.
Guy Gentry stated Mr. Neff is correct in that they are not going to debate whether there is a violation or not because it is clear that there is and has been for over a year.  He stated by the definition in the ordinance the vehicle has to be operable and licensed and so if he wants to keep them they have to work and be licensed.  He stated Mr. Cannon had all summer to make headway on the other trash on the property and then asked if Mr. Cannon lives on the property.
Mr. Cannon stated he lives there on the weekends.

Guy Gentry stated the Board appreciates the work that has been done but if an extension is granted this evening he expects the other material to be gone when he comes back.

Attorney Shively stated this property is zoned Agriculture and commented he could build a large pole barn to house the vehicles.

Attorney Neff stated they have talked about doing that but there are some finances involved and Mr. Cannon would rather not have to put out that kind of money to cover up the vehicles that he likes to work on.   Mr. Neff then asked how far back he could move the cars.

The President stated they have to be removed from the property.

Attorney Neff stated it is not their intent to be argumentative and asked again for some time.

Larry Willis stated Mr. Cannon has failed to appear before this Board twice and asked why.

Mr. Cannon stated his address is in Newburgh and the notices are sent to this property and he only is there on the weekends.

The Executive Director stated they use the address on file in the Auditor’s Office but she will make note of his Newburgh address. 

Robert Addington asked him if he could get the property cleaned up by June 1st to which Mr. Cannon indicated he could.  Mr. Addington then made a motion to grant Mr. Cannon to the June meeting. The motion was seconded by Larry Willis and unanimously carried. 
Formal Complaint:  Edward Broshears, Sr., 2489 Bullocktown Road, Alleged Salvage Yard
Formal Complaint:  Edward Broshears, Jr., 2611 Bullocktown Road, Alleged Salvage Yard

Edward Broshears, Sr. and Edward Broshears, Jr. were present.

The President called for a staff report.

The Executive Director stated a formal complaint was filed on both pieces of property on January 12, 2004, alleging the owners were operating a junk/salvage yard. She stated the complaint also voiced concern over the partially burned out house, collapsed garage and dilapidated barn.    She stated letters were sent to both individuals on January 30th and Mr. Broshears, Sr. came into the office and was informed this matter would be placed on this agenda in order for him to request a time period to clean up the property.  She stated staff went to the property February, 9, 2004 and the photos indicate there are several vehicles, trailers, tanks and other items located on both pieces of property. 
Mr. Broshears stated he and his son both have full time jobs but they are going to work on getting the property cleaned up.  He stated they would like to have at least six months to get it all done. He stated right now it is very wet and they can’t get anything out.

Guy Gentry asked where all of these vehicles came from to which Mr. Broshears stated that he has been going out to other people’s property that have to remove their vehicles.  He stated people all over the County are getting letters from the County or the city to remove their vehicles and so they call them to come and get them before they get a fine.  He asked if they pick up a car today and it sits on a flat bed for a couple of days before they haul it off will that be ok.

Attorney Shively suggested they stop answering those calls because they can’t clean up what is there if they are going to keep adding to it.

Mr. Broshears stated they aren’t going to add to what is there but asked if they get it all cleaned up and then pick up a car and it sits on the flat bed for a few days will they say anything about that.

Guy Gentry asked how long it will be there to which Mr. Broshears stated if he picks up a car tonight it might be a couple of days before he can haul if off to Kentucky. 
Attorney Shively stated right now this Board is more concerned with what is on the ground.  He stated they are operating a salvage yard there and it has to stop.  He stated this Board will work with them but they have to get it cleaned up and they have to stop putting anything else on the property effective now.  He stated it is up to the Board to determine how much time they are willing to allow for them to get it cleaned up.

The Executive Director asked what they are going to do with the burned up house and barn.

Mr. Broshears stated they intend to tear them down but that is also a time issue and they can’t work on tearing down the house if they have to clean up the other stuff.

Mike Moesner asked if they are trying to salvage anything from the buildings to which Mr. Broshears stated there are some contents in part of the buildings.

Discussion ensued that the fire department used to do controlled burns but they no longer do that.

The Executive Director asked how much time they are asking for to which Mr. Broshears stated they would like six months to remove the junk but they would need more time for the buildings
Guy Gentry stated right now the vehicles are the initial concern and by the looks of the buildings they may not stand much longer. 

Mr. Broshears stated that he does also farm and asked if the farm equipment has to be removed.  He stated he sometimes when he gets done using that equipment it may sit out in the yard for several days.

Guy Gentry stated the property is zoned Agriculture and farming is allowed.

Larry Willis commented that Mr. Broshears indicated he has a full time job, he farms and also salvages to which Mr. Broshears indicated that is correct.

Larry Willis made a motion to give them until June 1st to clean up the property and then get a progress report at the June meeting.  He commented this is supposed to be a wet spring and right now the ground is too wet to do much.  The motion was seconded by Robert Addington and unanimously carried.

Mr. Broshears stated there is a 10’ x 40’ storage trailer back there that he uses to hold his cattle feed. It was explained that was being used as an agriculture building and could remain there.

Formal Complaint:  Monte Williams, 7320 S.R 66 – Zoning Violation

Monte Williams was present.
Larry Willis stated that this matter has been before the Board of Zoning Appeals and he excused himself from those hearings because of a conflict of interest and he is excusing himself from this discussion as well.  He then left the meeting.
Mr. Williams stated his attorney cannot be present this evening due to complications after some surgery and asked this matter be continued.

The President stated first they would hear a staff report and then deal with his request.

The Executive Director stated  Mr. Williams filed a Conditional Use application with the Board of Zoning Appeals to allow for a storage building on his property. She stated that application has been continued several times since April 2002. She stated it was continued November 26, 2002, until Mr. Williams received all his required permits necessary to build on this property. She added he has now been granted a state highway entrance permit from INDOT and Drainage Board approval from the Warrick County Drainage Board on October 16, 2003, however, the Drainage Board approval was subject to a retention area being constructed to hold water runoff until it is released into the state highway roadside ditch.  She stated this drainage plan has been verbally approved to the County Surveyor by INDOT, but then Mr. Williams stated that there would be electric lines installed under the proposed retention pond and no one including the County Surveyor or Andy Easley, Mr. Williams engineer was aware of this.  She stated Karan Barnhill, County Surveyor, has said that this would have to be revisited by the Drainage Board since they were not aware of this matter.  She stated they also spoke to Phil Rainey with Vectren with Mr. Rainey stating that Mr. Williams should set up a meeting with them to go over his plans since they will have to be relocating their lines anyway due to the highway expansion.  She added he also stated that Mr. Williams should definitely meet with them if he intends on placing those lines under a retention pond and that he could place the conduit in and under the pond before the actual lines are put in, so, if Mr. Williams is insistent on placing the lines there he still could be held to building the retention pond before any Improvement Location Permit is issued if the Conditional Use is approved.  
Ms. Phillips stated a representative of IDEM came to the office January 13, 2004, and gave her copies of the Violation Letter on Mr. Williams’ adjacent property and that violation is for improper disposal of solid waste.  She added the letter was sent to him November 12, 2003, with Mr. Williams still being in violation at this time.
Ms. Phillips then stated a complaint was filed Jan. 9, 2004, stating that there is dumping of wood chips on the other piece of property and a travel trailer is being used on this property for a residence and junk unlicensed vehicles – 2 cars and 1 truck.  She stated staff did visit the property January 28th and took pictures of what was found. She added by  the inspection that was done Mr. Williams is in violation of the zoning ordinance due to the mobile home being used as a residence not being permitted; the vehicles and junk making it a salvage yard and the several trailers needing a conditional use to  be there.  She stated the BZA tabled the Conditional Use in order for the Plan Commission to address the zoning violations.  She stated that Mr. Williams was informed at the January BZA meeting that this matter would be placed on this Agenda and staff went to the property February 8, 2004 and took additional photographs.  She stated those photographs are being displayed overhead.
Attorney Shively stated staff has determined there is a violation and the reason this is on the Plan Commission Agenda is for them to determine what action they want to take.

Mr. Williams stated he is requesting this matter be continued to a time when his attorney can appear on his behalf.

The President asked why his attorney is not present this evening.


Mr. Williams stated his attorney, Burley Scales, had an operation and has some complications 
The Executive Director asked Attorney Shively if his attorney needs to be here this evening since she has already made a determination that he is in violation of the zoning ordinance and it is now up to the Board to set a time.
Attorney Shively stated if he wants his attorney here to address the violation he doesn’t see a problem with continuing this as long as Mr. Williams understands that it may result in the Board of Zoning Appeals indicating its unwillingness to take any further action on the matter that is now pending with them at their next meeting since they want to see what action the Plan Commission is going to take.  He stated that is most likely going to postpone everything if he asks for this continuance.

Mr. Williams stated he suspects they will do that anyway.

Duane Erwin asked if they do allow for this matter to be continued until his attorney can be present, does he plan on doing any work on the property.

Mr. Williams stated three of the trailers are holding building materials for his new building and he has $64,000 worth of material lying on the ground going to ruin for three years.  He stated he is going to have to have it sandblasted and painted before he can ever use it.
Mr. Erwin asked him about the items that he is in non-compliance with.

Mr. Williams stated he thought that was just one item and then asked if he is talking about the ditch. He stated the ditch goes underneath the site of the building.  He stated that will have to be compacted and stabilized.
The Executive Director stated she thinks Mr. Erwin is talking about the unlicensed automobiles and other items and the trailers sitting there. She stated she counted at least six the other day.
Attorney Shively suggested that since Mr. Williams has asked for a continuance so his attorney can be here and that is one month and it would not be out of order to do that.  He stated he just wants Mr. Williams to be aware that this may result when this comes before the Board of Zoning Appeals that they will not take any action until they know the position of the Plan Commission.  He stated there has been a determination there is a violation and all this Board is looking at is to see how he plans to address that and he has asked to table that.
Guy Gentry asked if it is still Mr. Williams request to table this matter until his attorney can be present at the next meeting.

Mr. Williams stated he has no other course of action that would satisfy his desire to be represented by an attorney.

Robert Addington made a motion to table this matter to the next regular meeting.  The motion was seconded by Mike Moesner and unanimously carried.

Mr. Williams stated he would like to be told when the meeting is because he thought the meeting was the 25th.

The Executive Director stated the next Plan Commission meeting will be March 10th and they will send him and Attorney Scales an Agenda.  She then informed Mr. Williams that he will still need to appear before the Board of Zoning Appeals on February 25th.

Attorney Shively stated he wants to make sure that Mr. Williams understands that the Board of Zoning Appeals can do anything they want including granting, denying or continuing the Conditional Use application. He stated he was trying to impress to him that at their last meeting, the Board of Zoning Appeals tabled the Conditional Use in order to find out what the Plan Commission was going to do in regards to the violation.  He stated by this being continued the Board of Zoning Appeals may very well table the Conditional Use again or they can vote on the application as is stands now.
Mr. Williams indicated he understood.

ATTORNEY BUSINESS:

Attorney Shively stated they had a real productive meeting Tuesday going over the Ordinances.  He stated they are going to reconvene this coming Tuesday at 2:30 p.m.  He commented that one thing he feels will be helpful to the Board is the Use and Development Plans for rezonings.  He stated one zoning before the Board this evening wanted to rezone to “R-2” Multi Family but said they were only going to build single family.  He stated a Use and Development Plan would insure that happened and would run with the land.

EXECUTIVE DIRECTOR BUSINESS:

The Executive Director stated she received a letter today from Attorney Tony Long regarding the Town of Chandler Sewer and Water system.(Copy on file.)  She stated she would like for Attorney Shively to address this matter.
Attorney Shively stated this is a utility that has elected to provide services beyond their corporate limits and they are entitled to adopt rules and regulations necessary to protect the integrity of the utility. He stated the water utility is regulated by the IURC.  He questioned whether a  lot is 6,000 square feet or 7,500 square feet in area can effect the integrity of the water service or the sewer line that is connected.  He stated he doesn’t understand the motivation behind this letter other than the Town of Chandler wants to have input on zoning and development decisions in the periphery of that part of the County that is close to the corporate limits of Chandler.  He stated there is no way that can be done under the Indiana Zoning Enabling Statues and if Attorney Long believes it can be done then he suggests he carry that burden and provide the authorities with the inter local arrangements he is talking about.
Guy Gentry stated they can do as the letter says and put a moratorium on issuing sewer permits.

Attorney Shively stated they can and they can’t.  He stated if they start doing that as a water service they better have a good reason because the developer can file a complaint with the IURC.  He stated the same is with the sewer.  He stated he doesn’t understand the motivation behind this and the utility can’t survive unless it has customers outside the corporate limits.  He stated he is going to pass a copy of this letter on to the Southern Indiana Builders Association because this could have major ramifications on development in Warrick County.
The Executive Director stated this effects two of the zonings that were heard this evening. She stated the letter is telling her to notify the developer of this letter.

Attorney Shively stated the bottom line is what does this have to do with the utilities. He stated if it is a capacity issue then that is a legitimate standard.

The Executive Director asked if this letter means anyplace Chandler has lines.

Attorney Shively stated the town doesn’t have to annexate the property if they don’t like the lot sizes. He stated if they want to have a meeting with the Board that is fine.
The Executive Director stated she wants to know what she is supposed to do right now.
Guy Gentry stated nothing.

Attorney Shively stated when someone comes into the office with a plat they have to have a capacity letter or they have to have a permit from the utility in order to build so she doesn’t make the decision who can tie into the utility.  He asked if she would like for him to draft a response to this letter.
The Executive Director stated she would appreciate that.

Attorney Shively stated if Attorney Long calls the office she can tell him that he is going to respond or he can telephone the office.

Being no further business the meeting adjourned at 8:15 p.m.










_______________________










Guy Gentry, President

ATTEST:

_______________________

Sherri Phillips, Executive Director
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