MINUTES
WARRICK COUNTY DRAINAGE BOARD

&

STORM WATER MANAGEMENT

JULY 13, 2009

2:30 P.M.

The Warrick County Drainage board met in regular session with President Tim Mosbey presiding over the meeting. Also present at this meeting were Commissioner Art Noffsinger, Vice-President; Commissioner Don Williams, Secretary; Surveyor Phillip H. Baxter; Deputy Director of Storm Water Noel Monimee and Attorney David K. Zengler.

Present in the audience was Jerry Bishop.

President Mosbey began the meeting with the reciting of the Pledge of Allegiance.

APPROVAL OF MINUTES:

Commissioner Mosbey: Call the July 13, 2009 Drainage Board/Storm Water Meeting to order. The first item is the approval of minutes from June 22, 2009 meeting. Have you had time to read over them?
Commissioner Noffsinger: I move that we approve the minutes.

Commissioner Mosbey: I’ll second it.

Commissioner Williams: I abstain

Motion was made and seconded to approve minutes with two ayes and one abstention.

WOODFIELD SUBDIVISION:

The next item is Woodfield Subdivision, this has been tabled from the June 22 meeting. Mr. Surveyor….
Phil Baxter: Last Wednesday morning, Bobby and I went out and met with Greg Moore and Ron McGillem, who is the one who purchased this property and they made mention that they would want to contact Mr. Bishop here and try to work out something where they move the berm over a little piece and seeded that area that’s washing and matted. Mr. Bishop called me an hour or so ago and asked what time the meeting was and I asked him if these two had contacted him and he said no. But they told Bobby and I both that morning that they were going to contact him. I was hoping to get something worked out where it didn’t have to be something…..a decision made by the Board.

Art: You contacted them last Wednesday?

Phil: They contacted me one day last week.

Tim: You met last Wednesday or Thursday Morning at 9:00 because you called me.

Phil: Yes, I wanted to know if you were going to be there.

Don: I need a quick briefing because I was not at this meeting.
Tim: This is at Jenner and 261 where the subdivision was kind of at a stand still, it has been re-purchased, this gentleman lives next to that development on 261 he is the very next parcel on the west side of 261 that borders this berm.

Art: And the plans don’t show a berm they show the grade sloping down into the lake setting and when they got done with the construction they put a 5-foot berm up between Mr. Bishop’s property and the lake and it is not supposed to be there. So what I would like to see and I think also other members of the Board is that they come out and they bring the property to what the plans say which is get rid of the berm and let the water drain properly.

Don: Natural watershed, yeah.

Tim: They are diverting the water or his water basically, they are diverting his water and it is creating erosion on his property.

Noelle: I do have some pictures.
Art: So at this point we have that you and Bobby met with the owners.

Jerry Bishop: Jerry Bishop 1355 Hwy 261  property owner, there is still two owners Moore owns the North section of this berm and McGillem purchased the south section not quite half probably and the only thing I have to state is that there has been things said during construction that were going to get done that never transpired. So that is the only thorn that is in that whole scenario there.

Tim: These things that were said were they said by the two present owners?

Jerry: The one owner the original owner, Moore.

Tim: Mr. Attorney how do we approach something like this?

Mr. Zengler: My inclination would be that and the way we’ve done them in the past is either myself or the surveyor’s office write to them and tell them that they have so long to correct it and conform to their plans.

Don Williams: Will that solve your problems, Mr. Bishop if they conform to their plans?

Mr. Bishop: Yes, that would be great I mean because like I said at the original meeting that they came up before they started the subdivision where all the neighbors to look at the thing because that was my comment all along what do I have to gripe about my property is basically flowing over into a lake, how could I ask for anything better than that. Then all of a sudden a berm that got out of control in my opinion, so yes to me that would be the idea. I know there has been money spent on the berm and I mean virtually on top of the berm there is a sidewalk on top of it and utilities in another part but at the same time that doesn’t have anything to do with it.
Tim: It wasn’t in the plan.

Mr. Bishop: Right, it wasn’t in the plan.

Noelle: I just have one question, if they did decide to leave the……erosion is basically the issue, if the erosion can be taken care of properly……

Mr. Bishop: The erosion and not following the plan like I said the thing that got to me was when I came to the first meeting and they explained what they were going to do as a subdivision and now all of a sudden they didn’t follow what they were going to do to the subdivision I just thought that was kind of a kick in the….why even bother.
Art: Yes, why even.

Nicolle: Well, I think it was just more of a ascetically pleasing you know it’s not that they didn’t want to stick to the plan I think it was just after the fact the sidewalk they put the sidewalk around the whole entire thing. The berm kind of helps that situation I think….

Mr. Bishop: The main reason the berm was there that I was told what was going on was because they had so much dirt to get rid of from that lake and they were having to travel so far with it that it was a cost effective thing.

Noelle: Right and the question is is just the sidewalk is there they would have to remove the sidewalk possibly and you said part of it has utilities, just a question asking if they agreed to you know maybe move the whole ditch that little erosion section on their side which I think is probably what they’re proposing moving the berm over a little bit and moving that ditch so it’s on their property line and then that area would carry the water but would be off of your property, it would still run on to their property……
Art Noffsinger: But that is not in their plan that they submitted.

Noelle: I know there are lots of things in the plan that don’t happen, but I don’t think it’s a serious flooding issue it’s just a small erosion issue for his property.

Art: No, I see a few more issues here, first of all it was my understanding that Mr. Bishop didn’t put up any type of negative remonstration against the thing because he was going to get lake front property off of this.

Mr. Bishop: Exactly

Noelle: Lake front property?

Art: Exactly.

Mr. Bishop: There are no dwellings that can go between me and the lake in other words.

Noelle: Okay, I got you.

Art: And also the natural flow of water was in that direction so it wasn’t going to affect him negatively at all. Now by putting this berm in place you take the proposal that they sold this process with as you’re not going to complain because we’re going to give you this and then they don’t give it to you and then they cause him a watershed issue.
Mr. Bishop: And also like I said at the last time I was here…..

Noelle: It’s not really that big…it’s not a huge watershed issue, it’s just that this is…what is in this picture is what you see that is an erosion issue, it’s not a watershed issue, I mean it’s not flooding his property, it’s just basically a diversion of water, instead of moving it as overland flow it’s actually being concentrated into one section and I’m not fighting one way or the other and I’m just wondering if that was the issue. You know it’s going to be a lot of work for them to move that…..

Art: It was a lot of work for them to put it in there without getting permission.

Noelle: Yeah and lake front property is not really what you were getting to begin with.

Mr. Bishop: Oh yes it was because that’s what I said when I came my comment was why would I object to my property flowing right over into a lake that’s perfect for me and the other thing that was said at the last meeting when you weren’t here was they have taken down a tree that was mine and they have killed another tree that was mine and I didn’t complain you know because I was trying to work with them as much as possible but after you’re told certain things so many times and nothing has followed through I would like to see the berm gone for more than just the erosion for more than the erosion I consider basically separating and that wasn’t discussed at the original meeting.

Noelle: So the proposal that they had proposed and discussed with us you wouldn’t even be in agreement with anyway, right Phil what they told you?

Mr. Bishop: That would not be my ideal arrangement, no.

Tim: If we agreed to let them move all that it’s still not according to plan.

Art: That’s right

Tim: I mean why do we approve plans and then not make developers follow the plan?

Noelle: Well, if it was a drainage structure or a road it’s basically like I said its an aesthetic type of thing, they wanted to put in the sidewalk, they put in the berm….

Tim: But in the past if a developers developing a subdivision if they are going to make a aesthetic improvement or something are they not required to come back and have their plan reapproved? I’m asking because I’m still new.

Art: I think that only makes sense, whether they are or not……

Tim: I mean if we approve a plan they are supposed to follow the plan.

Don: They are supposed to but they don’t always do it and a lot of times we don’t find out about it until years later.

Mr. Bishop: The berm does not support the sidewalk, the sidewalk could go there without the berm without a doubt. So the sidewalk and the berm as far as aesthetics that’s…..

Noelle: Well, it would still be the location of the sidewalk and the location….
Mr. Bishop: Yes, it could still go right where it’s at just about three foot lower at that point 3-5 foot lower.

Don: The sidewalks not on that picture is it?

Noelle showed him the picture with the sidewalk.

Art: Whether we’ve been letting contractors get away with this in the past I think….I’m new here and you know when I look at this and I see plans and the Area Planning goes through a process to approve plans and then we bring in the Drainage Board and we bring in the Building Department and we go through all this stuff to get it approved and then we just sit back and say do what you want and we’re not going to hold you accountable for myself I don’t want to see that happen. I want us to hold people accountable and then in the future we won’t have these problems.

Noelle: I agree I mean I agree that they should have came and said hey this is what we’re proposing can we do that and if they would have done the proper procedure I don’t think there would have been an issue.

Art: No, absolutely, but it wouldn’t have been an issue because it would have been brought up at that point and that would have given Mr. Bishop a chance to come in an voice his opinion and at this point they have not allowed that to happen.

Noelle: Right, my only issue was that the water is still on their property and not on his property but still on their property then is there a really different issue, the only thing is that he can’t see the lake from wherever you proposed to see the lake from.

David Zengler: My only comment is going to be is that we can send the letter but we always have the problem of enforcement under our present you know, I’m not saying don’t send the letter, I’m saying send the letter or whatever we’re going to do but that’s always the problem especially through this Board is we really don’t have enforcement.

Tim: Who enforces the plans?

David: Area Plan.

Tim: So have Area Plan send a letter and I mean you’re our representative on that Board so have them send a letter stating that they didn’t follow the plan…..

Art: We can do that but we’re dealing right now with the watershed that is now an issue. So that is the Drainage Board, they did re-direct the approved drainage plan so I think we need to address that first.

Don: I think the statute applies is the one that says that if you intentionally block a natural drainage then the Drainage Board can take action. Our action if letters don’t do it would have to be a civil one where we take them to court, correct me if I’m wrong.

David Zengler: Well, there is the procedure he would file a complaint with the Surveyor,  I mean you said court but it starts here and we can do that, the issue once again becomes whether that is a natural drainage or not.

Noelle: I would say it’s not a natural drainage and especially if they move the berm and then that little ditch section you see is totally on their property they are not putting water on him because it’s not staying on his property. It’s coming off of his property, it’s overflowing off his property……

Art: But they re-directed a natural flow because when……

Noelle: Overland flow is….its touchy with the laws and regulations I think throughout time we’ve had an issue with that enforcement in general is establishing that and that is pretty much like he said a civil suit. Which I don’t agree that they did the correct thing it’s just can we try and settle this without having to make those extreme actions when it’s really in my opinion not an extreme situation.
Art: I think we are going to disagree here, I say it is an extreme action because first of all it wasn’t in the plan, it took them a lot of work to put it up there against the plan that was established to have them move it down I think is only fair, fair to the resident and fair to the Board of Commissioners and fair to the Area Planning Commission, again I’m going to go back to the point everybody did their job, everybody has approved this they spent the time and this company whether you think is good looking or not or whether its re-directing a lot of water or a little bit of water they didn’t follow the plans they are affecting a private individuals property and I personally think it’s ugly when I drive by there to see that big berm up there I’d like to see it removed.
Tim: When you met with them last Wednesday they didn’t…..you really didn’t give them a time line to get ahold of their neighbor, I mean it’s been five days.

Phil: Bobby and both assumed they was doing it that day. I mean that is just the way it was they were in a hurry to take care of it or to talk to him and compromise somehow.

Tim: I would like to direct if it’s in agreement to just have our attorney to write them a letter stating that we need some action done, get with the neighbor and work out something or else we’re going to take action ourselves. However you guys think we need to word it. If they could work something out with you that would be good, but if you can’t work something out then I feel like it’s our responsibility to take it from there.

David Zengler: We can send the letter, actually it’s not this Board’s responsibility to start it would actually be up to the land owner, I guess Mr. Bishop to file a complaint with this Board, I mean he would start the procedure.

Tim: Does it have to be in writing?

David: Yeah, there is a complaint form, I think the Surveyor’s Office has them.
Don: Would they go to Area Plan and this Board?

David: If this Board is going to use that he is blocking the natural drainage he would file a complaint with the Surveyor who would, I think there is a procedure where the Surveyor’s Office contacts them and so on but eventually it comes up to us if it’s not complied with.
Tim: The Surveyor’s Office has already contacted him.

David: Well, you have to follow the statute.

Don: And the legal issues in this area would be touchy because if they were to correct that where the water is no longer on him then it is no longer this Board’s concern. It would be the Area Plan so I’m not so sure that following a complaint with the Area Plan because it was not properly built according to plan would be the first place to go.

David: That is what I’m saying.

Art: I would say file with both.

Don: Well, then you’ve got two different areas going. I think we’ll see what the Area Plan can resolve and then bring it to us if they can’t get it resolved. I think you need relief from your situation I can tell you that.

Tim: What do you think, Phil?

Phil: The Area Plan would have more teeth.

Art: They meet at 6:00 tonight.

Phil: If this berm is allowed to stay we’re still going to have some amended or as-built plans because we don’t have a true plan of that.

Tim: So that is an Area Plan problem?

Don: I mean if we ignore people not building to plans no matter how minor then we might as well just say just forget filing plans.

Mr. Bishop: The only thing I would like to say would be is that when the berm was going up and I spoke to them when they were doing it, the ditch that you were talking about was supposed to be like 2-3 feet onto them, they didn’t do it then that was when they first put it up. I actually moved the ditch to where it’s at now to get it off my property. I pushed the hill back to right in the middle it was over on me about 2 ½ feet. I’ve got a small excavator so I moved it over to where it’s at right now.

Don: You’re talking about that drainage line right in the middle of your property and theirs.

Mr. Bishop: Yes sir and when we first originally talked about them putting it up and stuff I made sure the engineer that was doing the engineering work which I think was Morley at that time I think it was the first agency they had working out there with them, the ditch was supposed to be 2 or 3 feet onto their property line where the water wouldn’t come up onto me and stuff and it didn’t happen then and so that is what I’m saying I have even purchased retaining wall block because of the tree that’s not there now it would be in the middle of that picture right there is a tree that my day planted in 1954. I bought retaining wall block and discussed with them that I didn’t want that tree to be destroyed or gone, lets make sure that we protect that tree, I purchased block to put around there as a finished product they didn’t follow through with their part of the plan that was supposed to be seeded and strawed and all kinds of shrubs and plants and everything was supposed to be done in two weeks and that has been 2 years ago.
Noelle: You have nothing in writing from them or anything on this proposal?

Mr. Bishop:  No it was word of mouth and handshake and trying to you know be neighborly. Like I said they put a silt fence 20 feet out on my property, I didn’t say a work I knew they were trying to get a clean erosion for the K-Mart property that they had and stuff and they had to have clean erosion on all his property before K-mart would….and so I didn’t say a word I just let them do it you know now I’m done letting them do it I guess is what I’m saying and it isn’t aesthetic like you said it’s ugly and all it’s doing is separating me from them.

Noelle: Well, yes it’s not finished it’s……
Mr. Bishop: The comment that I had on that as far as why they did it, it wasn’t aesthetics why they did it, it was road noise. Well, I don’t know how many highway cars I got going by my barn but it ain’t very many, it’s not for that it’s basically to separate the back side of my barn between their properties which maybe I like a barn and not a swimming pool.

Tim: Do we just want to let our representative on Area Plan bring this up tonight?

Mr. Bishop: I was going to say does by any chance do the Boards work together as far as?

Don: We don’t work together but we do cooperate.

Mr. Bishop: I mean you said you’re on the Planning Commission also can you bring that up that way I do have both forces……

Art: I am going to recommend that as soon as you’re done here you go down there and file a complaint with Area Plan.

Tim: Could it be put on your agenda for tonight, though?

Art: I don’t think it will make it tonight, we’ll address it next month. But I definitely will talk to Area Plan and see what we can get resolved.

Tim: So we’re in agreement to let Area Plan start this initially?

Don: I think that’s where to get the ball rolling since they did it adverse of the plan. 

David: I think somewhat the issue for us is with a little bit of correction if they could get the water off of him that would eliminate us from doing anything, I’m not saying don’t proceed but I think the Area Plan is where to go.

Tim: You understand?

Mr. Bishop: understood.

Tim: We really are trying to work with you.

Mr. Bishop: No, I understand, it was also from the get go when I came and spoke to whoever the young man was who was in that office when they started this 2-3 year ago and he said he can do whatever he wants to do, that was kind of a burn tome right there so I left and put my hands up and said I surrender.

Don: Who said that?

Mr. Bishop: I went to the Surveyor’s Office the day that the dirt started going on and I came up here and I said you know they are putting a berm behind my house and from what I remember of the meeting this was all supposed to flow down into the lake and I’m supposed to end up with a nice piece of property and now they’re putting a berm up and it was a younger man, if he was in his 20’s he just started and he told me that basically they could do what they want to do.

Don: Who would that be?

There was discussion on who it could have been who would have told Mr. Bishop that and it was stated that it was about 2 years ago so it was before Phil’s time as Surveyor.

CLAIMS:

Tim: Okay, next item is claims.

Don: Move to pay claims in the amount of $1,062.60.

Tim: Have a motion to pay claims totaling $1,062.60 do I hear a second?

Art: I second.

Motion was made and seconded to pay claims. Motion carried 3-0.

There was no other business for Drainage Board nor for Stormwater.

Don: Move to adjourn
Art: Second

Motion was made and seconded to adjourn. Motion passed 3-0.
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