MINUTES

WARRICK COUNTY DRAINAG BOARD

&
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August 10, 2009

2:30 p.m.

The Warrick County Drainage Board met in regular session with President Tim Mosbey presiding over the meeting; present at this meeting along with Commissioner Mosbey were Art Noffsinger, Vice-President; Don Williams, Secretary; Phillip H. Baxter, Surveyor; Bobby Howard, Director of Storm Water and David K. Zengler, Attorney for the Board.

Present in the audience were Jim Morley, Jr., Les Shively, Ron McGillem, Jerry Bishop,

Carol Schnell, Earl Schnell and Doug Fields.
The meeting was started with the members and audience reciting the Pledge of Allegiance.

Tim Mosbey: The August 10th Drainage Board and Storm Water Management Department call the meeting to order.

APPROVAL OF  MINUTES:

Tim: The first item on the agenda is the approval of minutes from July 27, 2009.

Art Noffsinger: I move that we approve the minutes

Don Williams: Second

Motion was made and seconded to approve the minutes of July 27, 2009. Motion carried 3-0.

DRAINAGE PLAN APPROVAL:

THE ENCLAVE @ WOODFIELD:

Tim: The next item is the drainage approval for The Enclave @ Woodfield. Please state your name and who you are representing Ron McGillem who is the petitioner in this particular cast The Enclave @ Woodfield. I’m here to start the presentation and I wanted to remind the Drainage Board Members  this is a property part of the Woodfield Subdivision that was up for Sheriff’s sale and Mr. McGillem acquired this property and not intends to replat it and basically rezone it ultimately to a planned unit development and as a part of his acquisition he also acquired a lake which was the way the property was sold, I don’t think he wanted to acquire the lake but he has and with that there are some drainage issues that need to be addressed and so with that I’m going to turn it over to Mr. Jim Morley, the engineer to answer those questions and then if there is anything else you need from me I’ll step in.
Jim Morley, Jr.:  Jim Morley, Jr., Morley and Associates, project engineer. This project is….4 or 5 years ago there was a Villas of Woodfield project which was a similar condominium type project to this only it was duplex’s. This project we split the duplex’s in half and now they are all single family stand alone homes but it uses the same drainage report that was required and approved for The Villa’s of Woodfield that report was approved probably about 4-5 years ago when we originally did that and there have been no changes to the drainage ordinance since then. So we ask that this project be approved as submitted using in essence the same drainage report as The Villa’s of Woodfield. I believe there is some concern about an issue on the north side of the lake about a berm that was placed along the property line between this subdivision and Mr. Bishop’s property. That is a berm that was….came into play I guess it was in 2007 in which Bernardin and Lochmueller had worked with Jim Niemeyer who was the County Surveyor at the time and according to this letter Mr. Baxter who was a County Commissioner at the time and which they placed a berm along that property line, now that berm is installed and there is a sidewalk on top of it and I believe there has been some irrigation lines ran out in the area and some conduits out in that area and so on and so forth. However, that would be one of the part of the project that was inherited so to speak when Mr. McGillem had to buy the entire lake even though it really has no affect on his property. His project is 100% at the south side of the lake and I believe that issue is on the north side of the lake and I know that Mr. McGillem has made effort to contact Mr. Bishop in hopes of getting something worked out there. I stopped by there on my way here today and it appears that the berms that’s been placed is creating a flow line at the base of that berm which has been a little bit of erosion. I know that Mr. McGillem has tried to contact Mr. Bishop and work out some resolution there to take care of getting that erosion taken care of. It really falls almost right on the property line between the subdivision and Mr. Bishop so we asked that you could approve the plan.
Commissioner Mosbey: Any questions from the Board for Mr. Morley?

Commissioner Art Noffsinger: I’ve been looking through everything that I can fine and I haven’t seen anything any plan yet that shows the berm, everything that we have seen so far show that the water will be flowing down south directly into the lake. I don’t know how I can approve a plan if I haven’t even seen one yet.
Mr. Morley: The plan was originally submitted without a berm, I’ll try to tell the story the best I can. The plan was originally submitted without a berm there, Morley and Associates did the original plan for Woodfield, several years after the original plan was filed another company Bernardin and Lochmueller became engineers on that project and the berm came into existence while they were the engineers. There was a letter dated May 11, 2007 from Bernardin and Lochmueller to Moore Development Group and I believe the way I understand it there was a meeting in the field, it was discussed about putting this berm in and it was stated that….I guess they had good weather at the time and they wanted to go ahead and move and get the thing in and then they were going to kind of as-built and bring it forward to the Board for formal approval evidently it never made it back to the Board is what I understand.

Tim Mosbey: We received this letter and that is the reason she was late, I was having her look through the minutes of 2007 if it was ever brought to the Drainage Board and she’s not done she’s still looking. Mr. Baxter said he doesn’t remember this being discussed and Mr. Williams says he doesn’t remember it being discussed at a Drainage Board meeting.
Les Shively: And I think that is correct, what happened is there was a discussion in the field they decided these are the modifications that were going to be made for the plan and prior owner never took that necessary administrative step so my client buys it at a sheriff’s sale, he inherits what’s there and it’s going to be very very difficult to take out the berm as I understand. I’m not an engineer, Jim you let me know if I say something that is not Purdue certified okay? But it is my understanding that if you take out the berm you are going to interfere with some utilities, the sidewalk and all that stuff, plus it is my understanding that if this erosion thing is taken care of by shifting things a little more closer to the berm itself that actually water will flow better and more consistent the way and Mr. Baxter can jump in here on this, the way drainage plans should work for moving surface water it will move it a lot more efficiently towards the road. So we sort of inherited this situation and we’re simply asking to be approved as part of these plans with the conditions as number 1 we have to provide you with as-builts so you will have something of a record to show what’s there because it never came before you originally and number 2 any erosion that obviously has occurred in that area will have to be addressed by Mr. McGillem’s company.
Commissioner Noffsinger: Do we have a copy of the plans that show the original flow?

Surveyor Baxter gave him the original plan.

Jim Morley, Jr.:  The original plans for that would have shown up in the Woodfield Subdivision drainage plans that were approved by the Drainage Board.
Commissioner Noffsinger: When I looked at the original topographical and they showed the flow, it showed the flow going more directly into the lake from the North side then what we would be proposing at this point now the dam will be working as a block and you will be redirecting that water not naturally to the South directly but now it’s going to be going to the Southeast which will put a burden onto the homeowner, the property owner Mr. Bishop.

Mr. Morley: Your correct from what I recall from the original Woodfield plans that water flowed primarily South from what I remember and then this berm basically catches it at the property line and takes it Southeast either the….from the Woodfield Subdivision standpoint I’ll say that it makes no difference to the Woodfield Subdivision plans that water was not required to enter the retention basin for the Woodfield Villa’s or The Enclave @ Woodfield or anything Woodfield that water was never required to enter the basin to make the drainage system work. So whether that water enters the basin or doesn’t enter the basin the drainage system for Woodfield whichever part you want to use it functions or is sound in its design and should function the way it was designed. That water was never required to enter the basin for the subdivision.

Commissioner Noffsinger: But when that design was proposed to the community and the residences of the community that is the plan that they were presented. The one where the water from the area would be going into that….

Mr. Morley: Correct there was never a berm originally designed to go down that property line, at the time there was not…they did not have a desire to put one there and then a couple of years later it came into being.
Mr. Shively: (passed out pictures) What Mr. McGillem would do if these plans were approved and certainly this could be made a condition to approval of those plans is what apparently occurred under the original developer is that swale area sort of drifted over to the adjacent land owner. What Mr. McGillem would propose to do is re-sod and redo whatever has to be done on…as you can see it’s right currently that swale is right in the middle of the property line, re-sod that and move the swale further to the South so it’s no question that it is entirely on the Enclave property at that point and so that would move all of that over, all what you see here the eroded area would be repaired, re-sod with that swale it apparently encroached upon the adjacent property removed and completely moved over as close as we can get it and still function to the berm, is that a fair way to explain it?
Mr. Morley: Yes

Commissioner Williams: Now you’re talking about the sidewalk coming into play and no doubt it does as it’s on the swale. But I don’t think there are any utilities in that swale.

Someone stated they believed there is a water line in there but they don’t know exactly where it is at.

Ron McGillem: I’m kind of coming here at the eleventh hour, I’m Ron McGillem with RA McGillem Custom Homes. I had no idea of this issue at all when I bough the property. I assumed that everything had been approved up to this point and time and what I saw was what I got. I think your right Don as far as the area right along here there are no actual electric lines or that sort of thing but I had been told that the water line comes up off of the highway there and runs into the cul-de-sac that’s to the back. Now what the depth of that was and whether the water line was put in prior to the berm or after the berm I can’t really answer I don’t know and I haven’t had a chance to get with Chandler Water as I just discovered it this morning to find out where that was at.

Commissioner Williams: I personally don’t have anything…don’t really oppose the development but the berm you know causing this erosion and I don’t think filling that in is going to take care of it, it’s just going to be right back out. I mean water does always go to the lowest point.
Mr. McGillem: What I understand is that they never sodded that area, I think it was seeded and may have been seeded multiple times but as you know our rains around here are more gully washers than they are actual rains and so naturally anytime you’ve got water directed to one point and then running down its going to wash out anything from a seed and straw standpoint. So I believe that given that you take and flatten out the bottom and make it a little wider and actually put sod in it that is staked down so it won’t just roll up if something comes that it won’t be an issue you know at all at least in my opinion. And we certainly want to be good neighbors I certainly want to do the right thing obviously I’m not….I had no knowledge of any thought of having to remove the berm because if you look at it the berm seems to be an integral part in the design of what was constructed there, so it’s really as you can see in the pictures even with the fact that it hasn’t had any grass in it the erosion is not very much. I mean you’re talking just a few inches to a foot down it isn’t eroding in any great detail because there isn’t just a whole lot of water there is nothing you know the only water that comes off from The Enclave’s part is just from the top of the berm down which is only a few feet there, so it would basically just be the neighbors water and property and it is being directed to the ditch along the State Highway. So it’s not like its really backing up on his property there is a nice grade that runs down to the highway and so it’s really not restricting any of his flow at all and as a matter of fact it’s probably giving him better flow off of that than if it was just sheet drainage, because sheet drainage a lot of times just goes in a multitude of directions and there really is not even recognized as a proper design for any kind of water management system.
Commissioner Mosbey: I guess I have a question to the legal counsel, they are asking this board to approve a plan that doesn’t exist.

Mr. McGillem: Obviously we would ask your approvals subject to submitting the as-builts. The as-builts are available…….
Tim Mosbey: There are no plans on the table that shows the berm. That is my  point, you know and we’ve never…..this letter dated 2007 you know she hasn’t had enough time to really research and see if it was ever discussed in a official Drainage Board Meeting, not to say the letter is bogus, I’m not trying to say that but maybe it just wasn’t followed through like you stated earlier.
Commissioner Williams: The letter actually states that the as-builts will be presented to a regularly scheduled meeting when everything is complete and that is what we’ve been looking for.

Tim Mosbey: It’s not in the minutes so evidently it was not done. I think this gentleman is wanting to speak. You’re welcome to have your turn.

Jerry Bishop:  Jerry Bishop 1355 Hwy 261 just to address you guys and to let them know some of the history that was going on throughout the development, like they were mentioning the original plan that was submitted to the neighborhood as far as you know what was going to happen back there. I came to that meeting and we looked at the drainage flow and everything and the words that came out of my mouth was “Sure I have no complaint because my property is going to flow right over into a lake, that is super for me. That never did really transpire because of all the problems that subdivision has had and during that construction there were a couple of trees that were taken out that were mine that were not even supposed to be touched by them that they took down which is a thorn in my side and the other thing is I was at the Sheriff’s sale also and they made it very clear that you are buying this property knowing that there could be and they said it several times that there could be things happening that we don’t know about. So I mean that’s the risk that you take when you buy something at a Sheriffs sale. The water that goes down through there if you take it lineal footage the water that flows into it, it’s right it’s not a very big deal. But when you take 300 foot of lineal footage and then take it down to the last 5 feet I’ve got a 4 year old son and the last rain if you had walked into that ditch you would have been swept away. So that is a lot of water, number 2 the little bit of erosion is done is because I just re-did all that less than 2 months ago I think , it was all redone. But yeah your right the erosion at this moment is minimal because it was just redone and I’ve done it several times in the last 5 years. Scooting the berm over a little bit isn’t enough, it’s going to take footage to get that drain over and to widen it out and your talking about a berm that’s on the top less than 6 feet of width probably so by the time you start encroaching into that lets say it takes 10-feet to get that over there the berm is half gone already. So in my opinion and like I suggested in other meetings I would like to see the original plan upheld. They put that in without us being able to remonstrate against them or to say our complaints or concerns and all because it’s put there doesn’t mean that it needs to stay there. So other than that like I said it’s not just a little water and I don’t know how that works I mean I’m no engineer by no means but it seemed like if your building a subdivision in this hole and it only goes half way up the hill it seems like that drainage that has to be taken care down there is also related to the other half of the hill that is above it and that is exactly what we’ve got in my situation that water has always flowed in that direction so I don’t know how that’s done and even the map shows it going across the properties up through there for some reason, If it didn’t I don’t understand it like I said I don’t know what it takes to get a retention pond adequate to handle the water. I don’t see how it can just not be there, so that is kind of an unseen for me. But that is where I still stand, I’d still like to see the berm gone that is my wishes, I’ve lost a lot on my part and also in time and effort and money in the last 5 years. So I mean it’s cost me a lot and I didn’t buy anything, so that is where I’m at. Thank you.
Commissioner Mosbey: Any questions? Mr. Engineer any comment?

Bobby Howard: Just to clarify you were stating that you were willing to move the ditch to your side of the property line entirely right so the new low point would be on your side?
Mr. McGillem: Yes

Tim Mosbey: And you’ve had time to go out there? (talking to Phil and he answered yes)

Les Shively: I think the good news, Mr. Bishop is at least you’ve got a guy like Ron McGillem who has got a proven track record around here for doing quality projects and if he had not purchased it at Sheriffs sale it would be sitting there incomplete and your problem would be worse. We don’t want a problem there we recognize what’s there needs to be fixed and needs to be modified as we have said and we’d like to have the opportunity to do that. We think we can make this thing work and do it in such a way that it is not going to affect Mr. Bishop and we’d like to have the opportunity to do that.
Mr. Bishop: Just one other thing I would like to mention and that is because I’ve talked to a lot of people since we started asking about the berm three months ago and everyone that I have talked to and even some on the council has said during the meetings that it is an eyesore. Everybody I’ve talked to that don’t even live around there think that it’s an eyesore so it’s not a pleasant thing to be left there also, I mean I’ve talked to a lot of people and I have lived here my entire life so and they are coming back to me with why is it there it’s nasty looking. So that is the only other thing I would like to put into it as it is an aesthetic thing also because that is what I was looking at the first time when I came to the first meeting was the aesthetics of what it’s doing to me. So that is the other part of the complaint. Thank you.

Commissioner Mosbey: I’m looking for help and direction we’ve got this letter that we can’t verify I mean you respect our positions here. We’re sitting here we get this letter today and haven’t had time to follow through on it to see if there is anything that actually legally allowed the berm to be built. That is where I’m sitting here looking at this issue. Input please.

Commissioner Noffsinger: I’m looking at this letter and I don’t think anything about this letter is at all misleading it actually brings to light a couple of things that I am looking at  here. Number 1 the meeting to discuss this was at BLA and it looks like it was BLA and Jim Niemeyer in that meeting. Now at no time in this letter does it say that this was brought forth or residents given the opportunity to express their opinion based on that fact really no matter what kind of conversation would have went on place if you’re not bringing it before the Board and you’re not bringing it before the residents and not giving the residents a chance to remonstrate or the Board a chance to really vote on this and see where they want to go my feeling is that this meeting really doesn’t matter. It doesn’t matter if it took place at all I’m going to go back to the original plan and I understand that you just bought this piece of property through a Sheriff’s sale and now you’ve found this big problem but I’m going to make the motion and hopefully I can get a second that the berm be removed and that we bring the property back to it’s original plan that was submitted.
Les Shively: The only thing that I would ask if you do that and if that’s……

Commissioner Mosbey: Excuse me, there’s a motion on the floor and I need to ask for a second.

Commissioner Williams: I will second that at least for discussion purposes.

Tim Mosbey: Okay now I have a second and I will open it up for discussion, go ahead.

Mr. Shively: My only concern is this if that’s what the Drainage Board ultimately decrees has to happen so be it but we would like to have the rest of the drainage plans approved subject to the berm being removed and going back to the original plans as we have other….we are on the docket this evening for the road plans and also for the planning commission for the P.R.U.D zoning designation. If we could only show that the drainage plans for the Enclave are approved subject to I’m not paraphrasing your motion, reinstating the original drainage plan that was approved for the area where this berm is located. If few could do it that way so we could keep making progress on this project it would be appreciated.

Commissioner Noffsinger: So your saying you would like to get these plans approved.

Commissioner Mosbey: Okay, help me out legal counsel his motion was to follow the original plan, I think if that motion is passed here that would be saying everything is okay except for the berm.

Commissioner Noffsinger: Well, then we’ve got to go back and address this plan.

Mr. Shively: I think that was your intent but I just want to make sure that it was clear for the record so we can say our plans are approved subject to this part that is a part of the already approved drainage plan we’ve got to go back and bring it in conformity with the plans that were approved for that section so we can move forward with the rest of the project. Does that make sense?
Commissioner Williams: I understand Mr. McGillem that you are under some time restraints, is that the issue?

Mr. McGillem: It’s just a construction standpoint and we’ve already had such a rainy summer.

Commissioner Williams: I understand that and I understand the predicament you’re in and Mr. Bishop as the home owner you know I certainly understand and I don’t have a problem at all I think the original drainage plan ought to be in effect. Maybe we ought to vote on that and then come back for your approval and then we can approve that contingent upon that berm being removed. That will allow you to work. Mr. Bishop did you have a question?

Mr. Bishop:  I just wanted to know does that mean that they can continue on without taking care of the berm?

Commissioner Williams: That means they have to take care of the berm before their drainage is approved before they can sell a home before they can do anything.

Mr. Shively: Mr. Bishop, just so I’m clear so you understand this is so we can go through the administrative process so we know we have everything taken care of so then we can proceed with stuff in the field to make it right which will allow us to evidently……..

Commissioner Mosbey: You would like to do your dirt work on the South side of the lake plus handle the berm at the same time but they need approval for the South side of the lake so they can get their dirt moving going because……
Mr. Bishop: So they can’t sell a home until the berm issue is taken care of.

Commissioner Mosbey: Yes, we just have to word it correctly.

Commissioner Williams: We can put the plan in effect first so we have a call to point.

Commissioner Mosbey: Okay we have a motion and a second on the floor, can you re-read his motion?

Secretary: The motion was made to remove the berm and to accept the plans as they were originally submitted.

Commissioner Mosbey: Is that agreeable?

Commissioner Noffsinger: That is agreeable.

Commissioner Williams: I’m not sure that is approving his drainage plan. 

Jim Morley, Jr.: Just as a point of clarification there was a small modification to the original plan submitted where we moved a pipe so I just wanted to make sure that you did understand that we did shift a pipe around where the houses are.

Bobby Howard: After this motion they have to come back and vote on the actual plan that you submitted.

Jim Morley: For today, okay I just wanted to make sure we didn’t skip that.

Commissioner Mosbey: All right there is a motion on the floor and it has been seconded, all in favor of Art’s motion say aye.

All said aye, motion carried 3-0.

Commissioner Mosbey: Okay now we need to address the existing proposed change in his plan on moving the pipe 822 and moving it east 20.88 feet to be placed on a property line rather than within a proposed lot, are you all understanding what I am referring to? Would you like to get up and explain that?
Jim Morley, Jr.:  The pipe that we had to relocate when we came back in and laid out the single family units instead of the duplexes as we kind of placed them around the cul-de-sac. The dimensions weren’t the same with what the original duplexes were and so whenever we got to that point we needed to move that basically the lot line shifted or the spot between the homes shifted so we just had to push that pipe over but that pipe has never been installed so whenever it gets installed this time it will just be installed east of where it was originally designed but it still drains the rear yards of those homes and still drains from there down to the curb inlets and so on and so forth so it’s not a….it is only literally moving a pipe over 20.88 feet and it still catches the same amount of water and takes it to the same place.
Commissioner Mosbey: Do I have a motion to approve this pipe A-22 to be moved.

Don Williams: So moved

Tim Mosbey: I have a motion do I have a second?

Art Noffsinger: I’ll second.

Motion was made and seconded to approve pipe A-22. Motion carried 3-0.

Commissioner Mosbey: Now are we done or do we need to clarify….

Commissioner Williams: I think we’re good.

Bobby Howard: Did that approve the drainage plan itself?

David Zengler: I don’t thing you’ve approved the drainage plans yet?

Don Williams: We just did that.

Tim Mosbey: That wasn’t in the first motion?

David Zengler: Not that I understood it to be.

Les Shively: Let’s repeat it so we’re sure.

Tim Mosbey: Okay, let’s make it clear.

David Zengler: Yes, I think you should approve the drainage plans.

Tim Mosbey: I’m looking for a motion that allows them that this Board is approving their drainage plans on everything on the South side of the lake plus addressing the berm removal in conjunction with that, correct? Is that what I’m looking for, Counsel?

Don Williams: I thought we just approved the original plan did we not with the removal of the berm?

Tim Mosbey: I thought that is what we just said in the first motion.

Don Williams: We just approved the original plans did we not with the removal of the berm?

Les Shively: The only one that is clear is that the drainage plans for The Enclave as submitted with the change you just approved all have been by the Drainage Board subject to the removal of the berm to be in conformity with the original drainage plans is my understanding correct?
Art Noffsinger: All right, let me give this a shot I make a motion that we approve the drainage plans that were submitted to the Drainage Board today with the changes subject to the berm being removed on the East side of the retention pond, Southeast side…….

Les Shively: North side

Art: North side? Please change that to North side….

Don Williams: Along the Bishop property. Second

Motion was made and seconded to approve drainage plans that were submitted to the Drainage Board with changes subject to the berm being removed on the North side of the retention pond. Motion carried 3-0.

Mr. Bishop: I have one other question they said the berm is owned by the two developers, what do I need or what should happen with the North part of that berm?

Jerry Bishop again hwy 261, I’m just curious not of getting the developer on the North side of the berm now to take care of that section?

Tim Mosbey: I would say our attorney needs to send that developer a letter and tell him that the berm has to be removed.
Art Noffsinger: But I think I’m under the understanding that you owned the entire lake so you owned the berm is that correct?

Mr. Bishop: But not the entire berm.
Mr. McGillem: I only own the portion of the berm that is adjacent to the retention basin, the portion that he is talking about is adjacent to another lot that does not attach to or abut to the retention basin so it’s really not a drainage issue from the approval of this retention basin it is beyond this…it’s in a I believe a second or third phase of his subdivision.

Tim Mosbey: But that berm was not in the original plan even on this gentleman’s property.

Don Williams: I think a letter to the other owner saying comply.

Mr. McGillem: that is what I started to say it really is not affecting the drainage of what you’re talking about on this retention lake and it’s just a berm along the back side.

Tim Mosbey: Our attorney will send a letter to that owner and tell them that the berm needs to be removed.

Don Williams: He might want to talk to you Mr. McGillem maybe he would like to chip in while your doing yours and just do it all at one time.

LOCKWOOD LANE-MR. EARL SCHNELL:

Tim Mosbey: The next item on the agenda is Lockwood Lane continued from July 27th  Mr. Schnell and or Keith Mesmer. Would you like to approach the podium?

Mr. Engineer would you like to speak on this issue to start it off for the Boards benefit?
Bobby Howard: If you recall from last meeting, I don’t know if you still have any of the photos that were sent? It’s in regards to the landscaping that was put in by the Messmers over a drainage structure that was evidently installed possibly up to 20 to 30 years ago that went along side the roadway in there and I believe that is called Byron Court. There was a 15 inch pipe that was installed in that ditch section that drains from east to west to the back yards there and the complaint was that the landscaping was causing a dam to the drainage and that the pipe was undersized which that pipe may have been sized correctly for the standards of that day of that time. Upon inspection that when that pipe was running full when the water would get up over the top of that pipe it would start running over to the North through the Mesmer’s property back down Bryon Court before it got higher than the landscaping blocks. It was already starting to run over the grass upon inspection so you know it has to be determined whether or not that’s an intentional dam. I don’t know the legality of that if the Drainage Board has anything legally that can be accomplished in regards to removing that landscaping.
Tim Mosbey: This is not a legal drain?

Bobby: This is not a legal drain this is a natural drainage way. I don’t even know if there are drainage easements that exist.

Tim: So what you’re basically saying what he is not going to like to hear, we have no jurisdiction?

David Zengler: Like we talked about last time it has to be an intentional blockage of the natural drainage for this Board to have…..basically the Drainage Board has two either a legal drain or secondly our jurisdiction is over an intentional blocking of the natural drainage. So that would be what the issue would be.

Tim Mosbey: And we’re being told the landscape is not blocking in your opinion?

Art Noffsinger: I would say that the landscape is actually not blocking but redirecting at this point as the water is coming through, the property is sitting higher and it goes down toward this direction. Once that ditch gets full, once that drain gets full then it starts to overflow? By having that landscape the way he’s got it it’s actually really diverting the water farther to the North and it’s shooting off into the street into that direction.
Bobby: It shoots down the yards the Mesmer’s yard out toward Byron Court.

Art: Right, So I mean I don’t know if you want to…I would say a dam is blocking the water from going anywhere and in this case I don’t see that that is happening.

Earl Schnell: My name is Earl Schnell 10100 Lockwood Lane. He says it’s going to the North but its actually blocking it from going to the South and you’ve got to remember they put a porch on the back and dumped all this dirt and then laid sod over the top so you can’t tell that it’s been there they planted those big pine trees you see there all of that has been added up and if you I don’t know if anybody took a laser shot I did. I measured its two foot from the top of the rock to the back side of where the natural drainage was, this thing they built is two foot higher. Now they do have that exactly what you was talking about it is now they have pushed the water from draining around to the south and to the north actually they put it on the neighbors property to the north of them there. They have actually directed away totally away from their property.

Don Williams: Your property is not to the north, though.

Mr. Schnell: No, but what it does is……

Commissioner Williams: I don’t want to get mixed up here.

Mr. Schnell: That’s what I mean I was just saying that he says that it was blocked to the south but I’m to the north but they blocked the south and pushed the water to the north by a whole bunch this has been going on for like 3 or 4 times this year they’ve added dirt a flood comes they had more another flood add more…..
Commissioner Noffsinger: When your looking at where the water’s coming from and your looking at the landscape it that was my house I would be doing the same thing because if you allow that water to go to the south your actually pushing that water closer to his house.
Mr. Schnell: Yes, but if nothing was in the middle it would go down the middle it wouldn’t go to the north or south nothing should be in the middle. If you build up two foot up it has to go to the north or the south. But the thing is it’s a ditch, it’s a waterway it should go down the middle that is the way I see it. If they didn’t put anything there it would naturally go right straight down the middle.

Art Noffsinger: Which with the pipe in place it is going down the middle, we’re only having an issue when we get so much rain that it is going over and above.

Mr. Schnell: That’s right and then it pushes it back, it pushes it almost back not quite half of my lot gets flooded. If there was no pipe there and no build up we wouldn’t get that drainage I mean it would just go on down and what happens is it builds up and builds up and holds all this water back and all of a sudden it actually floods more down through that neighborhood they are doing themselves harm by not letting it back up so much.

Art Noffsinger: I’m not going to disagree with you on that point at all, I absolutely positively agree with you, as I was going through there I just couldn’t understand why we would have these pipes in but that is not an issue that we can really address being that that was accepted 20 years ago. So now we’ve got to deal with what we have at hand.

Mr. Schnell: And like I said I really don’t have a problem with the pipe because if the pipe goes back down to the normal level that water would simply drain down naturally like it should.

Tim Mosbey: Wait a minute your saying that they raised the pipe?

Mr. Schnell: They raised the dirt above the pipe and then put those big rocks that blocks….

Tim Mosbey: Well you’re right exactly but the pipe is still where it always has been at the ground level where the water flows through the pipe, the problem is when a big rain comes the pipe can’t handle all the water then they has created a dam and it builds up and goes to the north.

Bobby Howard: Well, it doesn’t go due north either it’s more or less. it just runs on the north side of the pipe it’s not running directly over the pipe just the north side of the pipe.
Mr. Schnell: Yeah, it can’t go…… there is no way it can go over the north side of the pipe.

Bobby Howard: It’s still running due west.

Art: The natural slope of the land.

Tim Mosbey: It’s still going where it’s supposed to be going?

Bobby Howard: When the level of the pipe comes up that the yard ditch, the yard drainage is lower over here and that’s where it pushes through and spills through.
Commissioner Noffsinger: So when it comes down it hits this…the natural flow of the land is actually this way so when this hits here this is where your pipe is inside here and it fills ups it’s going to hit and it’s going to stop. It’s actually eventually going to go this direction anyhow and what I hear you saying is before this used to be lower through here so it would be able to split it and now it can’t split it so it’s only going to the north.
Mr. Schnell: It can’t split it and it can’t go over it see they’ve added two foot, there is two foot…….

Bobby Howard: So when you moved there, there was no landscaping there?

Mr. Schnell: There was a very minimum landscaping, it was a lot lower I mean it’s probably say if you dropped the dirt down a foot and a half that’s probably where the level was and as Mr. Sears said the water would wash out the landscape, landscape has no business in a water way anyway. But now he says it’s controlled it and is much better if you remember from last week and it is better because the reason its better is because it holds that water back, it backs up that water on half my lot. It’s never done that and we’ve been there for well maybe not that long but we’ve had lots of heavy rains and it never flooded like that before until he put those four additions on there of dirt, rock and if there is no intent to block why did they put the big heavy stone? The time ….when Bobby sent the letter out those big stones you see in the front they aren’t all around you notice because it’s there to block the water. They had those too high they were too high they took them off after you sent the letter out they put it down and that’s when they went around and they tried to disguise as landscaping and put the rocks around not before was there any rocks on the back side and it just…it has been raised two feet from its original level. I mean behind that there is a culvert under there it’s got grass and dirt on it but I took a laser level and I put it on top of the rock and I went right behind it and its two foot difference. So they have built it up two foot and there is intent to block because they blocked all they could possibly block. To the north that’s not their property so they couldn’t go over their block.

Tim Mosbey: Well, I think the question is the legal part do we have any…..I understand what you’re saying we’re not arguing with you we’re just trying to figure out what is our..what can we do?

Commissioner Williams: Well you know unless there is an intentional blockage, not redirection an intentionally blockage of a natural water way this Board has no jurisdiction and correct me if I’m wrong. I mean I agree with you and I’d like to help you but I don’t think we can do that I think your answer is a civil matter as much as I hate to say that.
Mrs. Schnell: May I share a picture?

Don:  We’ve already seen pictures. (He looked at some pictures) I mean if he had a dam built across there we could do something but re-directing that makes it…..

Mr. Schnell: He built a dam as far as he could build a dam right where the rock ends is his property line he couldn’t go any farther, if you notice he put the little gravel on the side there as far as he could go.

Commissioner Noffsinger: I understand but when it goes over, it’s still flowing so the water isn’t dammed it’s still flowing it’s just going a different direction.
Mr. Schnell: If you look at the picture it’s going…you’re saying it’s redirecting it, it is right to the north I have to agree with you there but there comes a point when it reaches eye level it goes over the top and it does go over the top of that mess at that point it is holding water back that to the north cannot carry all that water. The only thing that redirects the water is when we have a rain like we had last week. There was just enough water that it redirected it around after that point it blocks it, it starts to block its very deceiving take the elevation water flows to elevation.

Commissioner Noffsinger: How long does it take to drain?

Mr. Schnell: I have never timed it.
There was muted discussion between the Board members that was mostly inaudible as there was more than one person talking.

Commissioner Mosbey: Well, not to interrupt but we have heard your argument and I hope you understand our position and like looking at this picture we can’t legally as a Drainage Board tell them to remove this landscape and that is the issue here, I think you will agree with that, you say it’s blocking the water. Our Attorney says it is a civil matter because we can’t send them a letter and tell them to remove the landscape unfortunately.

Commissioner Williams: If you or your property are and correct me counselor but I mean this is why lawyers get so wealthy you can sue them for that damage and that is the only remedy that I see because if there was a dam all the way across there and it was completely stopping that water and intentionally put there to stop the water and blocking if off then this board could take action but this board legal stratus really is what we call our certified drains or legal drains, the ones that get the big water away from places. The only time this board can really act on natural drains is if there is intentional blocking of the water where it is blocked and here it definitely slows it down and it definitely re-directs it and if I was you I would be seeking an answer to the situation also. I have no problem with what you’re wanting I’m just saying that legally this board does not have the jurisdiction to do what you want us to do, now tell me if I’m wrong.
Mr. Schnell: Then I have another question, if we wish to put in a culvert to make..to smooth out our yard, get rid of that ditch what size culvert should I put in and what is the process to actually put one in?

Bobby Howard: Actually for anything outside road right of way they need to submit drainage calculations and a pipe size to the County Surveyor’s Office to come back before this Board, I think that is actually what our next thing on the agenda is about.

Tim Mosbey: So you’re telling him he would need to go to the Surveyor’s Office. There is your answer, sir.

Mr. Schnell: And I have to calculate the amount of water that flows through there?

Don: No the surveyor……a surveyor would do that for you.

Bobby Howard: You would have to hire you would actually submit the calculations for their review and then so you would have to hire an engineer or a surveyor.

Mr. Schnell: So I would have to hire an engineer or a surveyor and yeah they didn’t need any of that. What about if I just simply…I can’t block the water but it’s evident by what you’re telling me that I can redirect water, I mean there’s nothing in the legal….

Don Williams: We’re not going to advise you to do anything.

Mr. Schnell: I know but you’re saying that there is not anything in the legal that says I cannot re-direct the water because that is what you’re saying you told me that they have the right to redirect water so I can redirect water is that correct?

Don Williams: I believe you have the right to protect your property and that is about all I can say.

Mr. Schnell: But I can redirect the water and there is nothing anything that you guys can come back to me and say hey you’re redirecting water as long as I don’t block that water there is nothing you can do even if I put a pipe there or not.

Art Noffsinger: If you’re re-directing of water negatively affects...you could find yourself liable. 

Tim: Yes, if you damage somebody elses property I’m sure they may get an attorney.

Mr. Schnell: I’ll keep it in the ditch I’ll keep it right where the ditch is. I’ll redirect…I’ll keep that water right in so it don’t flow overflow so when the water comes up to my property it is simply not flood my property I’ll have it…just let it go down the natural drainage way, I’ll just build up my end then and there shouldn’t be a problem. I’m not going to block it.
Commissioner Mosbey: Well this Board, we’re not going to advise you, I mean….

Commissioner Williams: I think you have the right to protect your property.

Mr. Schnell: Well, that’s what I’m going to do.

Commissioner Williams: I think that is a constitutional issue how you do that we can’t advise you on that.

Bobby Howard: As long as you don’t intentionally block drainage ways….

Mr. Schnell: intentionally block the flow, right of the natural drainage.

WATERSTONE SUBDIVISION:

Request for ditch enclosure:
Commissioner Mosbey: The next item on the agenda Waterstone Subdivision request for ditch enclosure, Mr. Doug Fields is representing Seth and Tiffany Morris at 2942 Alex Court, Newburgh, Indiana 47630.

Doug Fields:  Thank you, I’m Doug Fields and I do represent 2942 Alex Court, thanks to the Surveyor for working with me on this and he said to come to the meeting and I’ve never been here before so I’m not sure what I have to do. But presenting this case if fairly simple, I’m sure the Surveyor has his opinion on what we should do with that his intentions….
Phil Baxter: Mr. Fields daughter and son in law Seth and Tiffany Morris live here in Waterstone and this is one of Kenny’s subdivisions there on Oak Grove. They have a pretty good sized ditch behind the house there it’s a big swale and he is wanting to enclose it and two lots north of him already has the ditch enclosed. It is a15-inch pipe….

Don Williams: You’re not talking a road side ditch are you?

Phil: No

Bobby Howard: These are rear yard drainage easements that were designed with a swale and they want to enclose the swale with a pipe.

Tim Mosbey: The other two neighbors had approval of this Board when they did it or did they just do it?

It was answered they just did it and that it is Kenny’s son.

Mr. Fields had pictures and stated that it was taken from the north going to the south towards Oak Grove Road.

Phil: It’s a very large swale.

Tim: Are you saying 15-inch is sufficient?

Don Williams: Is this a subdivision drainage change, is that why he is coming before us?

Phil: Yes, the reason I’m saying that is because the swale is big enough they can put a 15-inch pipe in there and still put a swale on top of that.

Tim: Your not planning on making it level and creating a dam and damming up the natural flow of water?

Mr. Fields: No, I listened to the previous case.
Tim: We’ve got that in other subdivisions trust me people don’t realize their back yards are a drainage easement and they level their yard off and flood their neighbors upstream. Do you have input on this?

Bobby: The only input I would put on it is that just to be sure that the pipe size would pass the fifty year storm event and that needs to be taken into account.

Tim: And you’re saying a 15 is plenty big?

Phil: That’s what those are, we’ll check it out and make sure. I’m just saying that is what is in the two lots north of him.

Don: Is there going to be any connecting to those in the lots next to him?

Phil: No, there are two lots between them.

Mr. Fields: The two lots next to us are empty lots. But as each lays their pipe in if they match up it should flow pretty well through there. There are some….

Don Williams: I think the other ones that put that pipe in just did it I don’t think they came through us.

Bobby: At some point and time if a lot of people are starting to enclose their pipes I mean someone needs to take into account any kind of surface water inlets, structures…..

Tim Mosbey: Are you planning on putting a surface drain on top of the pipe?

Mr. Fields: A serrated top on the pipes, yeah that is what I was going to do either that or drill holes in the top of it and in the sides to where you get the side drain and the top drain.

Phil: I’d rather you didn’t do that.

Tim: No you don’t want to do that. No put a regular plastic drain on top cut a hole in the 15 inch tile and mount you a surface drain where the surface water will go right down into the pipe.
Mr. Fields: So rather than to bring the land in like this and then double it down you want a drain right there then?

Tim: Well, how long….?

Mr. Fields: 60 feet

Bobby: At this time it may not need to be…because there are open ditches…

Tim: Right you probably wouldn’t need to do anything but like his point is and as a farmer If everybody fills that ditch in then your going to have all this surface water and it’s not going to be able to get down to that pipe at that time you would probably need to put a surface drain and by a surface drain I mean you just cut a hole in the 15 inch tile and put a 12 inch type square floor drain.

Bobby: If he wants to be required to put one in on the downstream side of his lots so that even though it may not….it will receive his yard water at least.

Art Noffsinger: Yes, I’m liking that idea.

Mr. Fields: Where it funnels the water into?

Tim: You’re talking about the end of the pipe, we’re talking about on top. Once you cover your pipe up if you’ve got 3 feet of dirt on top of this pipe or two feet or whatever. We’re saying before you do that you need to install, cut a hole in your 15 inch pipe…you know up on top, on the ends you would need a flare.

Mr. Fields: A flare on the end on the downward side.

Tim: So do we need a motion here?

Phil: Yes, but don’t say a size just approve the enclosure and we’ll get a size>

Art Noffsinger: I move that we go ahead and approve putting a drain here contingent on the County Surveyor providing you with the size of the pipe as well as requiring a surface drain to be installed.

Don Williams: I’ll second that.

Motion was made and seconded to allow pipe. Motion passed 3-0.

JERRY BISHOP-WOODFIELD:

Jerry Bishop: Hwy 261 when the other developer gets notified is it going to be stated that he has to remove I guess? Do we have to go through another meeting with him?

Don Williams: I think the letter would say that you need to remove the berm so that it conforms to the original drainage plans. It’s just that simple.

Jerry Bishop: So that means that by any chance is that going to allow him to still sell lots or does it mean that he has to have it before another lot can be sold is what I’m asking?

Bobby: Right now he’s allowed to sell lots as he has already put up money for his plats, I mean we cannot accept the streets, we could decide not to accept the streets for maintenance until such time that the berm is removed.

Tim: We’ve still got some leverage there. I understand your concern.
The street plans come up before the Area Plan Commission.

Bobby: They have initially two years, well after the secondary plat is filed they have two years and then they can come in and apply for a year hard ship and a year hardship extension so there are two hard ship extensions that be applied for but I don’t know how far along he is right now. I know that he has filed for at least one extension on his letter of credit so he may only have just finished up the two year stage.
Tim Mosbey: Can we give a number of days to have the berm removed, is that legal? Mr. Attorney, give the man 90 to 120 days between now and November 1st or………….in respect to the neighbors.

David Zengler: I guess the issue running through my mind is what are we going to do if he doesn’t comply. I mean I don’t know what we can do other than….

Art Noffsinger: The other part of the equation is the other development as wall, now since we’ve got two developments if we give them 90 days to comply do we have to go back and do Enclave?

Mr. Zengler: Let me just send the letter.
Tim: We’ll stay on top of it.

Jerry Bishop: Thank you

CLAIMS:

Commissioner Mosbey: Next on the agenda is claims in the amount of  $342.09 to Superior Ag Co-op do I have motion to approve?

Don: So moved

Art: Second.

Motion was made and seconded to pay claims. Motion carried 3-0.

DEPARTMENT OF STORM WATER MANAGEMENT

AUGUST 24, 2009

TANGLEWOOD UPDATE:
Tim Mosbey: Storm water Tanglewood update.

Bobby: Just real quickly we had sent out the temporary construction easements to I think there were fifteen total and we have received seven of those back signed. There are two others that have contacted and want to meet. We are waiting to hear from the remainder so we will be contacting them to see if they have any issues since we have not heard from them yet. And then we’ve also preliminary scheduled a common construction wage meeting for I believe it’s the first Tuesday in September which will be September 1st. And then once we get all these back we can and have the construction wage set we can go to bed.

Tim: And for fellow Board members, is it Thursday your going to meet with the County Council on possibly getting two positions?

Bobby: Yes, for this year.
Tim: They are considering or you’re asking for that to be made immediately?

Bobby: Yes They will do a transfer request out of projects line item to fund it for the remainder of this year.

Art: It sounded good too it sounded like it was going to happen.

Mr. Fields: This is a drainage issue at the same address 2942 Alex Court, but this is in the street and I was told that the Surveyor takes care of the back yard and the Engineer….

(he took Bobby some pictures that had been taken over the past couple of years)

The water ponds and has been there for a couple of years and will not drain away.

Mr. Fields thank Bobby ;and the Board and was told that Bobby would contact him.

Don Williams: I move that we adjourn:

Art: Second

Motion was made and seconded to adjourn. Motion carried 3-0.

Minutes were recorded and transcribed by Cheryl D. Embry.
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