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The Warrick County Drainage Board met in regular session with President Tim Mosbey presiding over the meeting, also present were Art Noffsinger, Vice-President; Don Williams, Secretary; Phil Baxter, Surveyor; Bobby Howard, Director of Storm Water and David K. Zengler, Attorney.

Present in the audience were Terry Currant and Barbara Smith.

The meeting was started with the members reciting the Pledge of Allegiance.

President Tim Mosbey: I will now call the April 26, 2010 Drainage Board and Storm Water meeting to order. 
APPROVAL OF MINUTES:

The first item on the agenda is the approve of the April 12, 2010 minutes.

Commissioner Williams: I move we approve.

Commissioner Noffsinger: Second

Motion was made and seconded to approve minutes: Motion carried 3-0.

ALANTON PARK SUBDIVISION: FENCE REQUEST

The next item on the agenda we have a fence request from Terry Currant 7995 Cedar Park Drive, Alanton Park Subdivision requesting permission to encroach in drainage and utility easement. If you would like to approach the podium and state your name.

Phil Baxter: If I can, it’s got drainage and utility easement there but there is no utility easement it is actually a lake maintenance and storm drainage easement 10-feet wide and I just looked at his print there and he won’t be within that 10-feet. It’s a retaining pond and there is a 10-foot drainage easement around it and it’s called a lake maintenance easement.
Commissioner Mosbey: Does the water flow through this 10-foot to get to this pond?

Phil: Yes, it flows across it but his fence is not going to be in the 10-feet.

Commissioner Mosbey: Then why is he here.

Phil: Well, he didn’t know that.

Mr. Currant: No, we didn’t know that because when we tried to get a building permit we had to get permission from the utilities and we got that permission but we came to this Board meeting because we thought we were going to encroach on this easement but apparently we’re not.

Commissioner Mosbey: So you’re proposed area that you are wanting to construct a fence doesn’t even go across this drainage easement what-so-ever?

Phil: No, when he told me where the fence was going and showed me his drawing….he sent me a drawing but it didn’t have where the fence was going, see the dotted line there and the back of his house, the dotted line that represents a 10-foot lake maintenance easement. He is not going to be within 10-feet of the lake.
Commissioner Mosbey:  The fence is going to be between this dotted line and his house?

Phil: Correct.

Commissioner Mosbey: So he doesn’t need to be here is what you’re saying?

Phil: He is not going to be in the easement.

Mr. Currant: We just wanted to do this by the book.
Commissioner Mosbey: So we will just let this go off the agenda and we will take no action.

CLAIMS:
Commissioner Mosbey:  The next item is claims, we have claims totaling $20,968.39.  Number 8 I don’t know who that gentleman is the last name should be “bey” any questions on the claims?

Commissioner Noffsinger: I move that we approve the claims.

Commissioner Williams: I do have a question but I second that, Willow Pond is done and everything was inspected?

Phil: Yes, it’s done.

Motion was made and seconded to approve claims. Motion passed 3-0.

 Commissioner Mosbey: There being no other business so we will continue to Storm Water.

DEPARTMENT OF STORM WATER

Commissioner Mosbey: Mr. Howard, we don’t have an agenda do you have anything to present to us?
Bobby Howard: I wanted to speak briefly I had two calls one today and one Friday in regards to the Storm Water Fee, these were both tax exempt properties, one was for the Mt. Zion Church on Eby Road and another one is the Lynnville Lions Club. They both got bills….This was their first year they said they have never seen a bill but the Auditor’s Office shows that the bills went out last year as well and the year before. So I needed to talk to the Board in regards to waiving any delinquent, the delinquent 10% fees on these and adjust their bills to the correct storm water fees based on what the ordinance says. In regards to the Lynnville Lions Club bill they say they have some delinquent fees of a hundred…..
Commissioner Mosbey: But they don’t even own that do they?

Bobby: They own the building and since they own the building they get the fee. They lease the ground but they own the building which is causing the impervious areas, so that is kind of like the Condo law that we discussed where people in condo’s they don’t necessarily own the ground but they get the fee because they own the building.

Mr. Williams said something but it couldn’t be heard.

Bobby: Well, this is for last years so……..

Commissioner Williams: Can we address these one at a time? I got a call from Randall Pemberton and apparently that Zion Church on Eby Road, it just has a congregation....(can’t hear)  there is a cemetery association that takes care of the cemetery and…….
If that church was to …like I said I talked to Randal Pemberton and if that church was to be burned or something and never be build which would take care of the impervious part but I’m trying to think of the contour of the land there and I’m not sure it gets out on the road anyway but I’ll look at it when I go home. Randal told me that last year they got a bill but there was no charge on it.

Bobby: They got a personal property bill.

Commissioner Williams: There was no storm water charge on it last year.

Commissioner Mosbey: There were a lot of bills that went out like that last year.

Bobby: Well, the personal property, I don’t know if that is the same as the….because it’s a different parcel number. See he sent me a copy of last years bill and it’s a different parcel number and it says for legal description says personal property and it’s a different parcel number than this years in which is the actual acreage of 3.2 acres for the storm water, now I don’t know why they are different bills.

Commissioner Williams: We may need to review this, this Board but I don’t remember there being a penalty involved with the storm water fees.

Bobby: In the ordinance there is a 10% penalty equivalent to the same as the tax.

Commissioner Williams: I guess the problem I have is on the bills it says tax penalty.

Bobby: Right, that is how they are billed in the billing system.

Commissioner Williams: I have a real problem real real real problem with that. I don’t know how many times we have explained to people this isn’t a tax. It’s a utility fee…..
Bobby: The other option we have as a organization is to go ahead and try to contract out our billing as opposed to putting it on…..

Commissioner Williams: I don’t mind putting it on there it’s just that that delinquent fee ought to be called utility delinquency fee.

Bobby: The way the Auditor and Treasurer system is set up it is automatically included as a tax.

Commissioner Noffsinger: They need to change it, we should request that they change that.

Commissioner Williams: This Board is taking official action.

Bobby: Right now there are of the…..in my discussions with Auditor Lacer and Treasurer Weisheit there is some initial discussion about with all the problems we’ve had in the last few years they would like to look at…have this Board look at the possibility of getting the cost to contract it out because of the extra work their office’s are doing and I can understand their frustration on some of these but we want to see how we are going this June. I wanted to check and see how things were going on this last billing before we entertain that idea to bring to the Board. But that is what my initial conversation was with him about a week ago. But he said he understands and that he will wait and see how we did this time before he requests that of the Board.

Commissioner Williams: Can you give us those charges on the Eby Road property?

Bobby: The Eby Road bill for their spring installment it says $252.00 and their fall is $30.00. But the spring includes the delinquent fees of $180.00 and delinquent penalties of $42.00 and then the normal fee that they should have got at $30.00.

Commissioner Williams:  Actually it should have been $60.00 for both times last year, I guess?

Bobby: $30.00 for both times.

Commissioner Williams: Right, but $60.00 for both of them together. So without any delinquencies it should be $120.00?

Bobby: Right when you look at for the last three years, well they say delinquent on $180.00 but that shouldn’t be this is the 3rd year so they should only be behind 2 payments and this years payment. So this is the other $60.00 so it should be $120.00 for the last 2 years and that is it and then $60.00 for this year for a total of $180.00.

Commissioner Noffsinger: So we’ve got the $180.00 plus the $42.00 which you are considering penalties?

Bobby: Right, they never received their bills is what they are saying.
Commissioner Noffsinger: And you can’t produce their actual bills?

Bobby: Right, the Auditor’s Office, it may have come back to them in there, I haven’t asked them that.

Commissioner Noffsinger: Well in lieu of the fact that the Auditor’s Office can’t produce the bills from the last two years I would like to see this Board waive the penalties that they have incurred and I put that in the form of a motion.
Commissioner Williams: Are you talking about the delinquency and the $42.00.

Commissioner Mosbey: Just the $42.00. He is saying they would still owe the utility fees just not the penalties.

Commissioner Mosbey: I don’t agree because if they didn’t get a bill how did they know that they owed it?

Bobby: That is why we want to waive the delinquent charges. They will still pay the utility fee.

Commissioner Noffsinger: Yes, just the utility fee that is owned regardless, they just got an extra two years of non interest.

Commissioner Mosbey: You don’t agree, your shaking your head.

Commissioner Williams: When the County fails to bill people I personally think they ought to eat it because it’s not the people’s fault that they didn’t get the bill.

Bobby: It’s up to this Board.

Commissioner Mosbey: That is what I was asking you what you were referring  because if they didn’t get a bill….Counsel, if you don’t get a bill….

David Zengler: It is still owed, you would still owe the principle amount.
Commissioner Mosbey: Even is you never received a bill?

Commissioner Williams: We’re not talking taxes here, we’re talking utility.
David Zengler: I understand but you would still owe like if it was a Vectren Bill you would still owe it you just wouldn’t owe the interest.

Commissioner Noffsinger: Right, your not getting penalized for their mistake but the fact that it was owed at the beginning and it is still owed today.

David Zengler; Yes, unless this Board wants to change I mean you have the authority to do what you want to with it.

Commissioner Noffsinger:  And my biggest fear is like you said before we had a lot of incidents where they didn’t go out last year and all those people could come up and say I want my money back.

Commissioner Williams: Well, I thought that the ones that didn’t get billed we were just going to not worry about it.

Bobby: We found….the ones we did find we sent out amended bills now there may be some out there that we don’t know about still but this year we went through started with a fresh data base and rebilled everybody according to the way the data base is set up between the Assessor and the Auditor and you know they pulled the information…..Manatron pulled the information for what the dwellings were and what the commercial businesses were and you know anything that fell in what they pulled we got this year and there were a lot that were picked up this year. So we think you know there could still be some out there no data base is perfect in that respect but we feel like we’ve got a lot more done and a lot better job than the previous years. But now just to handle the issues where this tax bill did say in 2009 they were charged the $60.00 in this particular case. We’ve had some instances where the Treasurers Office says the amended bills did go out to some people, I don’t know in this particular one if it did or didn’t because some of them got amended bills later on and I’ve had some claim that they didn’t get those amended bills school corporation included and the school corporation was ok with just waiving the penalties.
Commissioner Mosbey: Okay, well we have a motion on the floor to waive the penalty but they would still owe the utility fee for the past two years plus this year, do I have a second?

Commissioner Williams: I’ll second that reluctantly.

Motion was made and seconded. Motion passed 3-0.

Bobby: this is basically how you want me to handle all situations that come up like this?

Commissioner Mosbey: I think we need to be uniform on how we handle them, don’t you?

Commissioner Noffsinger:  We took that one at a time so we’ll have to….

Commissioner Mosbey:  So we have the same issue on the Lion’s Club.
Bobby: Yes, it’s the same issue the exact same thing.

Commissioner Mosbey:  I meant……

Commissioner Noffsinger: Then I move that we have the same motion for the Lion’s Club as we did for Zion Church.

Commissioner Williams: Same charges?

Bobby: I do not have all those with me he has not sent me those charges but it should be the same because of it’s size, it should be the minimum.

Commissioner Mosbey: I have a motion on the floor to treat the Lion’s the same do I have a second?

Commissioner Williams: Second.

Motion was made and seconded for Lion’s Club to pay utility but not penalties. Motion passed 3-0.

ALANTON PARK SUBDIVISION: 7995 CEDAR PARK DRIVE:

Commissioner Mosbey stated for the party to come to the podium.

Sherri Rector:  We’re confused.
Commissioner Mosbey: Okay, we’re always confused.

Commissioner Williams: They were not confused when they left.

Commissioner Mosbey: Yes, they were in a perfectly good state of mind when they left here until they got to your office.

Sherri: I know because he said that they said I’m not in it and we say that you are.

Commissioner Mosbey: Well, Mr. Surveyor says they’re not.

Sherri: They are about 25-feet within the lake drainage and maintenance easement, all this in the yellow is the easement, the drainage and lake maintenance easement. This is an inch about 20 feet so they are about 20-25 feet back within the easement. The easement you can see on…..

Commissioner Mosbey: Well, it was a a10-foot easement.

Sherri: No no  no this what I gave you, see all this dotted area here on these lots all of that is lake maintenance and retention area so that whole back part of his lot all of this in the purple here all of this is a retention area. They are going about 20-feet into it past the 5-foot utility easement, so they are about 25 feet in the drainage easement.

Someone asked what type of fence they were putting up.

A lady answered that it was a 4-foot wood fence now the paper they gave us when we were going to get a building permit….

Commissioner Mosbey: Would you mind stating your name for the record.

Barbara Smith: Barbara Smith

Commissioner Mosbey: Okay first off I need to reopen the Drainage Board Meeting, I apologize, The Drainage Board Meeting is now open.

We just postponed the Stormwater Meeting.
Barbara Smith: Okay, on the drawing they gave us when we were trying to get a builders permit to do this that line that they showed us for the water easement does not go up to that 5-foot.

Phil: The drainage plans shows a 10-foot lake maintenance Storm Drainage Easement that is the only easement the drainage plan shows.

Sherri: Let me explain that, there is a 10-foot easement around retention areas for maintenance then you have the whole big retention drainage easement, so they are within the retention and the drainage easement but you have to go off the recorded plat not a drainage….this is the recorded plat, this right here that shows the retention area the dotted part, all that is retention. I can bring up the whole plat if you want me to.

Those are just plans but this is recorded retention area that they are 25-feet in on a recorded plat.

Commissioner Mosbey: And water flows through this whole 25-foot area.

Sherri: It’s a lake I guess and it fills up I guess I don’t know.

Commissioner Noffsinger: But what I’m looking, I guess my big thing is what I’m looking at here is if there was a fence there we’re not going to have an issue with any body else’s property because water is actually flowing down away from the house.

Phil: Yes, it’s a steep grade.

Someone stated that it is rather steep right down to the water.

Commissioner Mosbey: There is no home owner between you and the lake? So if you put a fence up you are not going to restrict any flow of water that comes from anyone else’s property. (it was answered no) Do you agree with the Mr. Suveyor?
Phil: Definitely

Commissioner Noffsinger: Right because it would be coming from their house to the lake.

Commissioner Mosbey: this is a different issue than some of the other issues we have been confronted with. Our problem is with fences flooding their neighbors and it has become a major problem in this county.

Commissioner Noffsinger: And normally I am very opposed to putting any fence in any drainage easement but under these circumstances I am not opposed at all so I will make the motion that we approve this.

Commissioner Mosbey: But do you want to put any type of restriction on how far off the ground the fence needs to be, we’ve always done that so the water can get under it.

Commissioner Williams: It would just hold water on their property. Is it going to be off the ground at all?

Ms. Smith: Well, no because it’s to keep my poodle in the back yard. The only time there is any water is when it’s coming….when the lake fills and it’s coming up to us I mean there is very little water going that way because the water that goes in there is coming from big sewer drains that come off the streets and stuff.

Commissioner Williams: Is the fence going to be solid?

Ms. Smith: No, there will be two inches between the boards.

Commissioner Mosbey: Motion made and seconded to approve the fence.  Motion carried 3-0.

Commissioner Mosbey: Thank you for the clarification, Miss Area Plan Commission. Okay Back to Mr. Howard.

Bobby Howard: Okay the last thing I want to speak about is in regards to the street sweeping program that was discussed before. Allied has not returned my e-mails or phone calls I have tried different representatives, I have left genera messages on the phone and have asked for return calls just to let me know if they are not interested and I have not received a single returned call in over, well it’s been at least 3  weeks now. I think I initially sent him the information that he needed at the end of March and it is my understanding in discussions with Commissioner Mosbey that the street sweeper decision will need to be made…..

Commissioner Mosbey: May I interrupt, the representative from Southeastern called me Friday and also this morning and he received another phone call from his higher ups in the company and he has been convincing them to let him hold this last tier three sweeper truck available for a possible sale and we keep putting him off and the reason is because we can’t get an answer from Allied. He called me about 11:00 and said I have to have a yes or no, I don’t care what you tell me just give me a yes or no today as he has to answer to  his higher ups. So he really isn’t putting any pressure on us and I know Jeremy he is not that kind of salesman I think Bobby agrees, he just needs an answer so it’s kind of to the point you know I think Bobby’s preliminary figures show that we would be better probably in the long run going with Allied, but the rumor is that they are getting out of the business. Whether that is a true rumor or not I don’t know.
Commissioner Noffsinger: Is Allied the only ones in the area that can do that job?

Bobby: They are a local firm that would be able to do that job if….my understanding is that there may be some out of State firms that we could look at for that but I don’t know what kind of cost you’re getting into when you’ve got that kind of travel distance.

Commissioner Williams:  (something about another employee)

Bobby: yes, well there’s that possibility or there is the possibility of when the Highway Department has an employee free to be able to do that in the Spring or the Fall, they could run and clean their own streets.

Commissioner Noffsinger: We don’t generally have a highway employee free in the spring and the fall.

Bobby: Well, there’s a …they just recently switched to this…is there a floater excavator? A 4th heavy equipment operator that may have down time at certain times of the year to be able to do some work.

Commissioner Mosbey: That is the only option in my opinion we would have because if I’m not mistaken the County Council has frozen all new hire so there is no way you’re going to hire a new employee, no matter how much money you have in your department.

Commissioner Williams: I’m not so sure since we’re our own entity.

Commissioner Mosbey: Oh, they don’t have any control over Storm Water?  I don’t know.

Commissioner Williams: It’s not tax dollars we’re talking about here.

Commissioner Mosbey:  That’s right it’s utility fees dollars, isn’t it?
 Commissioner Noffsinger: But didn’t we have a hard time last year getting the employee’s that we have today?
Commissioner Mosbey: Yes, as they have to approve the budget.

Commissioner Noffsinger: You know in my opinion I know what you are saying and I hate to lose on a deal but when your figures show that the County would be better off doing it another way I’d hate to buy something now just because we have to or we’re going to lose it and not do our due diligence and get some companies to give us an estimate. I mean, like you said yourself you don’t know what that’s going go to run us by going outside the state or the area to find somebody and we’re only going to know that by researching and getting those bids in.

Commissioner Mosbey: I tend to agree as it is a bad situation we’re missing a golden opportunity if 6 months from now we determine that we need to buy our own truck we’re not going to be able to buy one of these as the new ones are going to be out. But then again it’s going to be a lot more expensive later but I’m questioning whether we would have somebody to operate it in our financial situation right now and I don’t want to step on the Council’s toes right now while everybody is hunky dory. (Commissioner Williams is talking but can’t be heard)

Commissioner Mosbey is talking to Commissioner Williams something about it’s a ten person board and you wrote it that way so you can change it I guess.

Commissioner Noffsinger: If you’re looking for a motion I make a motion that we not act on the purchase of the street cleaner at this time until we get more information.

Commissioner Mosbey: Do we have a second? (something was said that was inaudible) I’ll second that but I don’t want to but I will.

 Motion was passed with a 4-0 vote.

Ed Raber-Polkberry Ditch:
Commissioner Mosbey: the only other issue that I have to present to Storm Water I received a phone call from Mr. Ed Raber a very concerned citizen from the Northeastern part of the County. He has dealt with the Surveyor’s Office through many administrations he is not upset with this present administration he realizes there is no money he has a major problem of a ditch Eby Ditch, (it was stated it was not Eby Ditch but the ditch name was unknown at this time) but it has been washed out and has been eroded out into his farm field and it has ruined his drainage tile and as a fellow farmer I understand his concern as drainage tile is very expensive to put in and it’s really cost him over the past 8-10 years and he would just like some attention, some help to fix the bank of the ditch to keep the water in the ditch. I told him we had no money, I said that Mr. Surveyor told you correctly, I said that we are concentrating on major arteries this year. But I did talk to Mr. Howard and he said by law Storm Water money can be used for erosion problems in situations like this.
Bobby: On County regulated drains.

Commissioner Mosbey: On County regulated drains, which this is a County regulated drain from what I understand so I was just going to propose to the Board if Mr. Howard and Mr. Baxter get together to go up there and see what needs to be done, it may still be out of our pocket book I don’t know what it’s going to take. I have not had time to run up there and he told me he was going to call other commissioners because I tried to tell him it wasn’t my district he needed to call his Commissioner, I tried to pass it off but it didn’t work. So I did promise him I would try to bring something up after talking with Bobby. Have you seen the problem, Phil?

Phil: No it’s….we done some work on the ditch last year and took out some trees and things of that nature it was when I was off having that surgery and Rod was up there at that time.

Commissioner Mosbey: Ed just said it had been going on for 8-10 years so do we need a motion or is that just a consensus to have them check it out, let Phil and Bobby look at it and is the Board willing to use some Storm Water funds for like Bobby said we can legally use in a legal drain situation since we have no money in the Surveyor Department.

Commissioner Noffsinger: I’m okay with that just bring us back what you find out next meeting.

Phil: Okay, question if it’s so many thousands of dollars $5,000 $4,000 whatever do you want us to do it as an emergency or do we have to bid it. I don’t know how quick he wants it done if we bid it it’s going to be a month off.
Commissioner Mosbey: Counsel?

David Zengler: Well, I think that unless it’s an emergency I think you would have to bid it.

Phil: I’m not saying we get one price I’m saying we can get more prices.

David: You can do quotes we don’t have to bid formally, yeah we could do quotes.

Phil:  Without coming to a meeting?

David: Well the practice in the past has been to bring the quotes to the Board unless its an emergency.

Commissioner Mosbey: It could be an emergency where it’s time to plant the field and it needs to be fixed before he plants it.

Phil: What determines an emergency?

Commissioner Williams: We could pre-approve it to the low bidder, could we not?

David: I guess you could.

Commissioner Mosbey: I would say let the Surveyor and the Engineer at their discretion if they want to determine it an emergency and then tell them to go ahead.

It was stated that another person had problems with his ditch too so could he ask for emergency assistance also.

Bobby: Being a regulated drain like it is it may be…normal procedure is you guys would go and get bids on it and then we would do the work, get it approved like we would any other ditch, it’s just that this time they are approving Storm Water funds to do it so if you want to go ahead and have it the whole ditch looked at it’s up to this Board.

Commissioner Mosbey: I would just say go up and look and see what we’ve got and address Mr. Madden’s concern. I’m not even for sure the name of the ditch.

Bobby: Because I’m don’t know how many places there may be on that ditch and where you guys had it scheduled for maintenance in the future if you do have any maintenance schedule. But if it’s a regulated drain it is no different than any other drain in the way they want to handle it. Its just a different funding pot that this Board would make this decision on how it is funded.
Commissioner Mosbey: I would agree with that.

Commissioner Noffsinger: And I would really like to know how much of this money we’re going to fund before we just approve something.

Bobby; You don’t have to approve the bid when it came it but you would know.

Commissioner Mosbey: Well, Phil if you and Bobby would just get together and go up there and see what we’ve got. If you think it’s an emergency then call us but just play it by ear.

Phil: I wouldn’t think it’s an emergency probably just a few acres.

Commissioner Mosbey: No not if it’s been going on for 8-10 years what is another few weeks. Any other business.

6199 Glacier Drive Summit Pointe Subdivision:
Commissioner Noffsinger: I’ve got one a gentleman Larry Huff, he has been here and talked to the Board already, his address is 6199 Glacier Drive in Newburgh and Bobby I think we have talked about this one. They have a dry basin…..

Bobby: It’s a retention basin in their back yard.

Commissioner Mosbey: In their back yard?

Bobby: Yeah, it’s a…most of Summit Point the ditches are actually retention basins on the plats.

Commissioner Noffsinger: But  I guess in talking with him and some of the other people it’s filling up with silt coming down as if it’s draining in I guess it’s draining from off that property into that property, is that correct?
Bobby: Well if anybody is doing work on their yards or building new homes in that development there is a possibility during rain events that that erosion can get into the retention basin bottoms and then cause some areas to bird bath and things will stay wet in their retention basins.

Commissioner Noffsinger: But there is no way it’s coming off from outside the subdivision into the subdivision?

Bobby: To get to that point of his subdivision it would have to come quite a ways and come through a couple more basins to get there but I guess it would be possible because the drainage from the west side of Martin Road drains into Summit Point Subdivision. It was like that before Summit Point ever existed and they went in and re-routed it into their own basins and things and retention areas when they built that subdivision.

Commissioner Noffsinger: I guess what is happening now is its filling up, they are losing the retention part of it and its backing up in the people’s yards. We’ve got cat tails growing…..

Commissioner Mosbey: Is that our responsibility?

Commissioner Williams: No, I was just thinking they better get that taken care of…(inaudible)

Bobby: The retention basins on the plat are called out and that is what we told them the last time they were here because it was called out as privately maintained by the residents of the sub and he is saying that he can’t afford to maintain it, I believe…

Commissioner Mosbey: But we’re not allowed to go in on private property and do any type of work………

Bobby:  It’s an easement and that opens up retention basins and covenants and things before where we wouldn’t work on retention basins because it was listed on covenants and restrictions and the plat as privately maintained by the property owners. Before anybody ever built a lot in there that was the way things were set up for certain..well every development that has retention basins it says that on there. There is a maintenance on the plat that says that and then in his specific case there is restrictions and covenants in the subdivision that also alluded to the maintenance agreement. But those are private restrictions and covenants that the County doesn’t enforce.
Commissioner Williams: So you’re saying that we shouldn’t go in there.

Bobby: Well, that was the Board’s general consensus last time as well. It kind of opens up a lot more…..

Commissioner Noffsinger: I think the problem we’re having here is because of the silt build up and the other property owners in the subdivision not maintaining their property is having a hardship on him.
Bobby: And that is where his recourse besides us would be a civil issue to get the restrictions and covenants enforced. He could go through that procedure and he could force his neighbors to open it up, the other way to do it is to have us go in and you know but that will change what we need….that will put a precedence on where we start working from now on.

Commissioner Mosbey:  When you’re saying his subdivision I mean its on their deeds when they bought their lots they were basically…..

Bobby: On the platted subdivision there are restrictions and covenants.

Commissioner Mosbey:  On platted subdivision they are responsible for maintaining their retention pond?

Phil: that is the way it is on most plats.

Commissioner Mosbey: Yes, but its hard to force your neighbors to do what they are supposed to do, so he’s looking to us.

Commissioner Noffsinger: And then what is the maintenance?

Bobby: We sent out letters which he was upset about last time because we did send out letters to the property owners to make sure that they are aware to not put debris and to keep their easements cleaned up, the retention…..
Commissioner Williams: Why did he get upset?

Bobby:  Because I think he thought that it led to…they wanted to know why they were getting the letters and it didn’t say in there who complained or anything but I guess that he felt like it brought them to his attention.

Commissioner Mosbey: We were trying to help him.

Commissioner Noffsinger:  I’d like to see their ordinance, their own little community what they describe as maintenance because if it’s just maintenance and that’s interpretation by the land owner of what maintenance is or is it specific?

Bobby: The restrictions and covenants give a listing I believe, I mean we can look up their restrictions and covenants and see what the maintenance is and go from there with it, but it’s really like I say it comes back to what the Board wants to do.

Commissioner Mosbey: I’m afraid we would open up a can or worms.

Commissioner Noffsinger: I agree with you I just and I think we see this a lot where certain people just don’t follow their restrictions and covenants and then we have citizens that are actually taking care of their property and paying for it all the time. I just don’t know how we would approach that and I am open to suggestions.

Phil: I was involved in this 2 years ago Tim and it was the same complaint, cattails and stuff…..

Commissioner Mosbey: You can’t start…..

Phil: No and I don’t remember what we even come up with but we explained to him exactly what Bobby has just explained that it is in his restrictions and covenants which we showed him and that was pretty well the end of it at that time except for sending those letters out and I agree with what you’re saying also that if you start it you  whew……….
It was agreed that there are a lot of retention ponds out there and the County doesn’t have that much money.

Commissioner Williams: People in Newburgh only pay $12.00 to begin with.

Commissioner Mosbey: Is that all, I’m not trying to put this off but I guess the consensus is we really can’t do anything, I mean the answer to him if you want to call him back I would say  well you need to address the issue with your neighbors because you guys are responsible to maintain your retention ponds is what I’m hearing from past experiences here, right Mr. Howard?

Bobby:  That is what…..you know he’s come to the County twice and now he’s coming back another time to see if anything is different but past rulings were from the previous Board’s that this was what the plat and the restrictions and covenants say they are responsible and has to do what needs to be done.

Commissioner Noffsinger: Just as a thought and I don’t know if we can do this but in area’s where subdivisions are going to put these covenants and restrictions in is there a way that we can require them to have a active board because that is the only….their community association is the only way that this is going to get enforced and if we say okay, it’s up to you and your association or your covenants and restrictions there are no covenants and restrictions at that point because its going to be based on every individual suing his neighbor and instead having an association do it. I don’t know if there is some way that we can require them to have an association.

David Zengler: I don’t think there is a way you can require them to at least have an active association, I guess you could make it that they could have an association but to get them to act I don’t think you can do that legally.

Commissioner Noffsinger: It’s hard it really is hard.

Commissioner Mosbey: Well yes it’s not a good answer it’s a sad situation just like all these fences built in peoples back yards across drainage easements it should be put on their deed you cannot build a fence on a private lot but it’s not done, they need to know up front but they don’t get told that.

Commissioner Noffsinger: But then you’ve got these same individuals  in these subdivisions saying I’m paying my $60.00.

Commissioner Mosbey: Exactly

Commissioner Noffsinger: Okay, if I’m paying my $60.00 why can’t you guys come and take care of this?
Bobby: The $60.00 is based on you know the Board wanted to make it a quantity issue a flooding issue as well and not just a quality issue which is one of the reasons why IDEM set it up. But because they have water leaving their site they are causing the pollution and that is why they have to pay the $60.00. If you have water leaving your site your adding to the situation so if they……

Commissioner Noffsinger: Not if I take it in his case it’s the lack of water leaving his site.

Bobby: Well, it’s still gets away, it’s a retention area a detention/retention area you know it holds a little bit of water if there’s a grade issue in it, there are problems through there that won’t drain away but our drainage ordinance isn’t set up to currently to look at situations in retention/detention basins that aren’t working correctly, who is responsible for it because it gets back to the plat and the covenants and restrictions that say the homeowners are responsible for making sure their situation is correct, because they are the ones that benefit from it.

Commissioner Noffsinger: Well, I won’t continue this any farther but obviously I would like to find some way…not just to fix his problem but the overall scope of the way we’re doing it in the County and see if there is any way we can fix, I think there is a break down there that we have to find some way of resolving for all citizens not just one or two subdivisions.

That’s all I’ve got.

Bobby:  And this one is a unique situation because all the ditches are retention/detention areas. A lot of times in a subdivision the ditches are regular ditches and just drainage easements but in this case they are called out as storm retention/detention areas and that is how it was designed to hold the water back there and drain out slowly. So this situation is a lot different than most subdivisions in that respect, they are kind of unique.

SPRINGSTON SUBDIVISION:
Commissioner Williams:  I have one, speaking of fences in drainage areas. Springston Subdivision I went out there and looked at it last Friday and I talked to Bobby and also to you and I would like Bobby to check and see if we can come to some resolution because looking at plans and looking at drawings doesn’t make it near as clear as going out and looking at it which is what I actually did and if Engelbrecht was to bring that pipe out….We actually went out and looked at it last Friday at the Springston Subdivision and if that retention pond, right now they’ve got it coming out due west and correct me if I’m wrong, Phil it just kind of sheets down over that subdivision and according to the plan they are actually supposed to bring that drainage pipe to a right angle and head it west. Am I right so far, Phil?

Phil: In a short area yes.

Commissioner Williams: Not west but north come out west and then go north, if we were to build a swale and I think with the west side higher than the east side of it and of course it crosses an oil pipe easement, a petroleum easement and we might have to get permission to go across that and there is a major inlet right out by Vann Road and if ran it right down straight through that woods nobody would really be impacted and it would probably keep a huge amount of water off of that subdivision. There is of course one home down there that not only has fences us they’ve got re-bar about every 4 inches where the fence is off the ground and then the family then decided to sell that place and actually re-sodded that whole lower area and they sodded  swale so that it is no longer a swale is what it amounts to. But by doing that it would certainly take the majority of water off that and it might be the resolution we’ve been looking for, it would cost a little money but it wouldn’t be too extreme.
Commissioner Mosbey: Are you proposing and maybe I don’t understand, are you proposing we do something that Mr. Engelbrecht was responsible to do in the first place?

Commissioner Williams: Well, Tim not the swale part of it I don’t think but the right angle on the pipe and of course I think it’s on his property where that swale would have to be and he would have to give us permission to do that. The other side of it is that if he doesn’t agree to do that then we could probably give him 90 days to get it fixed where it does go down on that subdivision.
Commissioner Mosbey: I’ve got no problem with it.

Commissioner Williams: I think we need to look at it because we’ve had that problem for at least 5-6- years and both sides have gone back and forth and it has always been explained, well yes we’ve got a problem coming out of that but it’s the property owners also but the fault…the majority part of that fault is not on those property owners and the fences because those fences do have area for water to go clear under except that one in the middle there.
Commissioner Noffsinger: Well, from what you explained earlier and how you showed that I think that is a great idea.

Commissioner Williams: Bobby, if it can be engineered I mean I would like for us to look at that. (Don started to discuss something then state it was Commissioner’s business)
Commissioner Noffsinger: I would support that.

Commissioner Mosbey: Anything else?
Bobby: Do you want me to……I need to approach Mr. Engelbrecht on this on being on his property.

Commissioner Mosbey: Yes, while you”re over there looking around you might as well hit him up.

Commissioner Williams: Yes, if you would and I would like to go with you. If it’s okay with the other two.

David Zengler: I have just one matter that I was presented with e-mails referenced to Earl Schnell after reviewing those I think he has not complied with the petition he says in there that he is petitioning but I think he has not complied with that with what the statute requires of the petition. There are 3 or 4 points that it requires and he needs to do that 

If…….

Commissioner Mosbey:  Are we responsible to notify him that he hasn’t done it properly?

David: Has he had any more contact with your office, Phil?

Phil: He call last Friday and wanted to know if he was on the agenda and I told him, no. I think Bobby has communicated a few times with him and that is about it, I received some e-mails from him. I think we all have.

David: I think you all have but my response would be that the e-mail does not become a petition, I think it requires a signature and so on.

Phil: What he is asking he’s wanting to put a pipe in his ditch, that is what he is asking for.

Commissioner Williams: He wants to cover a road side ditch?

Phil: No its in his back yard, it’s what you were talking to Bobby about Friday that you were wanting to go look at, it’s in his back yard its…it came up was it last year or year before?

Bobby: Last July I think.

Commissioner Noffsinger: This is the one with the flooding situation where the whole neighborhood gets overtaken because of the landscape?

Bobby: Right the landscaping was over the top of a 15-inch pipe.

Commissioner Noffsinger: Right and now I guess the landscaping has grown larger.

Bobby: that is what he is saying.

Commissioner Mosbey: Back to my original question, counsel, is it our legal responsibility for you to notify him that he hasn’t properly petitioned and he needs to do it in writing instead of e-mail or do we just let it keep going and let him get madder and madder at the county.

David: Whatever the direction?

Commissioner Mosbey: I mean you made the statement that we don’t have to act because he hasn’t petitioned properly. Is it our responsibility to notify him that he hasn’t petitioned properly?

David: probably not but we probably should.

Commissioner Williams: Could it not be a simple….would it be under storm water?

David: Well, what he has filed or the statutes he’s quoting are drainage board statutes.

Commissioner Mosbey: Can you make a phone call or write him a letter and just tell him just to let him know.

David: I can write him a letter.

Commissioner Noffsinger: Is there an issue with him putting a pipe in his back yard?

Bobby: Not normally but in this case it’s not a drainage easement but it is a natural drainage way and anytime someone’s doing any kind of improvements to a natural drainage way it’s in their best interest to get approval from the County. I don’t know if there is a requirement on file anywhere that says they have to but if he causes a problem to someone else’s land then they are going to file the same drainage law code and come back to the County and say he’s got a pipe in that’s too small and if at some point and time the County has approved the structure then he has already taken care and did his part and got the approved drainage in the ditch. So he is showing calculations to show that he will pass the flow of what the county requires. That has been the general policy. I don’t know that there is an ordinance or anything that says they have to do it.
Commissioner Mosbey: We can’t stop him from putting a pipe in we just hope he concurs with us on what size to put in for his best interest.

Bobby: Yes, because if he does put a structure in that does impede the drainage way then the next house up does the same thing and comes back and files with this board and then he has to remove it.

Phil: Isn’t he required to put in the same size that’s below him?
Bobby: Well, that is up to the Board on how they want to do it, the size below him was approved 30 years ago for a different storm event than what we size for in today’s standards so he would probably have to utilize how that is sized below him and make sure that the water passes through in the same manner that it does today.

David: I don’t think we’re….by him petitioning is not accomplishing what we’re trying to do here under the statutes he’s citing. He has not accomplished this.

Bobby: Not his ditch enclosure but it does accomplish, he’s trying to get them to open up that drain in the same manner but I mean some of those laws say the petitioner……

David: He could become responsible to his neighbor for…….

Commissioner Williams: He could be responsible for paying for it all.

David: Right including his neighbors damages.

Bobby: Depending on how the Board rules, it could be…..

Commissioner Noffsinger: Oh, I could see that, I could see that being he got the approval 30 years ago not him but his neighbors.

Bobby: Some people in that development when it came before….I don’t know how far the pipes were enclosed 30 years ago. I don’t know what distance was enclosed but along Byron Court it was enclosed so many years ago and when they came in for approval of the subdivision it was mentioned that these were enclosed, the engineer at the time said that it was going to affect the people living there and that they were aware of that and then the Board approved it at that time with them knowing that their yards would have water in it on certain rain events.

Commissioner Noffsinger: What’s funny is that Mr. Schnell’s property is the least affected because his house is sitting the highest but of course it’s just his back yard that he is worried about.

Bobby: Correct

Someone was talking something about property damage but it was inaudible.

Commissioner Noffsinger:  Well, except he wants to be able to cross down there when he’s got all that water.
Commissioner Mosbey: Well, is that agreeable with the Board if we have the Counsel just notify him, if he wants to do that and Bobby can maybe….keep it simple and tell him we have no problem with him putting the pipe in but he needs to do it by our standards for his best interests.

Bobby: And I have told him that and that’s what he eluded to in the letter that email that he didn’t think we had the ability to regulate that.

Commissioner Mosbey: If he doesn’t want to follow  (inaudible)let him know that it’s his responsibility then at a later time. Anything else?

Commissioner Williams: Move to adjourn.
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